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CONFERENCE OF CHIEF JUSTICES* 


The National Conference of Chief Justices held its Thirteenth Annual Meeting 
in St. Louis, Missouri, August 1-5, 1961. Chief or Associate Justices from forty- 
nine jurisdictions attended. 

Topics discussed included canons of judicial ethics and courtroom decorum; 
internal operations of state courts of last resort; conflicts of jurisdiction; reciprocal 
enforcement of support; and appeals from administrative agencies. Other subjects 
examined were improvement of the administration of justice; the model judiciary 
article; selection and tenure of judges; use of sound recording systems in the 
courts; and appeals from sentences in criminal cases. 

The Conference received reports from its Committees on the Improvement of 
the Administration of Justice, Habeas Corpus, Allocation of Jurisdiction between 
Federal and State Courts, and Cooperation with the Section of Judicial 
Administration. 

Chief Justice John E. Martin of Wisconsin, Chairman of the Conference, 
presided at the meeting. The new officers of the Conference, elected for the 
coming year, are Chief Justices Raymond S. Wilkins, Massachusetts, Chairman; 
James Edwin Livingston, Alabama, First Vice Chairman; Frank R. Kenison, 
New Hampshire, Second Vice Chairman; Theodore G. Garfield, Iowa; William 
M. McAllister, Oregon; Jay S. Parker, Kansas; Fred C. Struckmeyer, Jr., Arizona; 
and J. Wallace Winborne, North Carolina. 


*Souncz: ber, 1961, issue of “State Government News” published by the Council of State Govern- 





The JournNAL 


PROFESSIONAL ETHICS OPINION NO. 16* 


We have been requested to render an advisory opinion as to whether it is 
proper for a law firm to continue to use the name of a member of the Congress 
of the United States in’ connection with the firm’s practice of law. 

This committee has no hesitation in announcing the conclusion that the con- 
tinued use of a Congressman’s name in the law firm of which he was a member 
before he went to Washington to undertake his duties there, is consistent with 
the standards of professional propriety established by the Canons of Professional 
Ethics. 

It has been suggested that the use of a Congressman’s name by a law firm is 
an invitation for patronage by those who think a Senator or Representative’s 
influence might be advantageous to their case and that there should be no 
opportunity for temptation of a Congressman to feed business to a law firm 
with which he is affiliated. Such a view fails to take into consideration the real 
facts involved in the actual practice of law. 

The great volume of work performed in a modern Kansas law office is in no 
way related to matters involving the Federal Government. There is only a limited 
portion of the practice of law which does involve the Federal Government and 
which could afford a basis for any suspected conflict of interest. 

The legal profession has prided itself upon the contribution which its members 
have made to the service of the community, state and nation in numerous 
capacities. Since the inception of our Government many of the outstanding 
members of Congress have been supplied by the legal profession. There are 
many members of the profession in Congress today who remain active in the 
practice of law. 

Naturally a lawyer who is also a member of Congress is automatically dis- 
qualified from accepting any employment as a lawyer where the subject matter 
of the employment might possibly involve him in a conflict with his duties and 
obligations to the public at large. It is generally recognized that such disquali- 
fication extends to any legal representation on matters involving actions against 
the United States or in matters involving the judgment of any person participating 
in the legislative or executive branches of the Government. If a member of 
Congress is associated in any way with other lawyers in the practice of law 
the same disqualification extends to each and every other lawyer with whom 
he is associated. 

The opinion expressed herein is consistent with and follows the rules estab- 
lished by the American Bar Association Committee on Professional Ethics. 


See A. B. A. opinion 192 where it is said: 

“PARTNERSHIP—MEMBER IN PUBLIC EMPLOY—In the absence of 
a statutory or other restrictions, a member of a law firm may enter public 
or private employ and still retain his membership in the firm. 
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“REPRESENTATION OF ADVERSE INTERESTS—A law firm should 
not represent interests adverse to those of the employer of any member 
of the firm. 

“LAWYER HOLDING PUBLIC OFFICE—An attorney holding public 
office should avoid all conduct which might convey the impression that 
he is using his public position to further his personal interests. 

* * * 

“* * * The principle applied in those opinions is that an attorney holding 
public office should avoid all conduct which might lead the layman to 
conclude that the attorney is utilizing his public position to further his 
professional success or personal interests.” 

See also A. B. A. opinion 33 where it is said: 

“* * * The relations of partners in a law firm are so close that the firm, 
and all members thereof, are barred from accepting any employment, that 
any one member of the firm is prohibited from taking.” 


Based on the application of the above rules we conclude that the use of a 
Congressman’s name by a law firm should not in and of itself lead the public 
to believe that the retention of such a firm would be the basis for any special 
influence or advantage. On the contrary the possibility of such influence or 
advantage is the very test which causes the disqualification of a law firm to act 
on the client’s behalf in a particular cause.—April 21, 1961. 


COMMITTEE ON PROFESSIONAL ETHICS 


Whose members at the time of rendering the above opinion were: 


Frep L. ConNER Paut R. Krrcu 

Tuomas H. Finican Ora D. McCLELLAN 

Crayton S. Fioop Rapa W. OMAN 

Morais D, HILpRETH Ciayton M. Davis, ex officio 
Artuur S. HUMPHREY By: J. Richarps Hunter, Chairman 
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ATTORNEY GENERAL’S OPINIONS 


Although most opinions of the Attorney General deal with matters of public 
law and are of concern chiefly to government officials, the following summary 
of selected opinions issued during the first ten months of 1961 is offered as being 
of possible interest to the general bar of Kansas—Wim.1aM M. Fencuson, 
Attorney General. 

No. 61-2. The annual audit of a small rural water district need not be made 
by a licensed municipal accountant so long as the service is rendered gratuitously. 

61-6. Whether persons transporting students of a rural high-school district 
should be paid for such transportation is a matter for the discretion of the school 
board. 


61-13. Candidates for mayor or commissioner of first class cities cannot pay 
a filing fee in lieu of the nominating petition required by G. S. 1959 Supp., 
13-1705. 

61-16. A municipality may acquire an option to purchase property without 
violating the cash basis law. 

61-32. A single person maintaining a home, but whose parents are living 
and maintaining a separate home, is not entitled to the $200 family personal 
property tax exemption. If both parents are deceased, single persons are entitled 
to the exemption. 

61-34. In the absence of active negligence on their part, members of boards 
of education and school superintendents are not liable for injury to pupils or 
to private property occurring during a civil defense drill. 

61-35. Revocation of a driver's license, and not merely suspension, is manda- 
tory where a person does not show reasonable grounds for refusing the chemical 
test under G. S. 1959 Supp., 8-1001. 

61-47. The responsibility for street patrols at school crossings is primarily that 
of law enforcement officials and not of school districts. 

61-78. The board of education of a city of the first class may forbid entrance 
into kindergarten of children under 5 years of age at the commencement of 
the term. 

61-79. A county has no authority to lease real estate for a term of 99 years, 
and cannot lease its property to a private, profit-making organization. 

61-82. The fact that persons are residing in a home maintained by a charitable 
and benevolent association does not exempt their personal household goods from 
taxation, but such persons, if otherwise qualified, are entitled to the statutory 
family exemption of $200.00. 

61-88. Taxes paid for ten years on real estate assessed in the wrong school 
district cannot be recovered. 

61-142. A person who unlawfully remarries in Kansas within six months of 
his divorce may establish a lawful common law marriage by continuing to cohabit 
with his new spouse after the six months period has expired, if the other elements 
of such common law marriage are present. 

61-172. An out-of-state finance company doing business in Kansas must be 
licensed under the Kansas sales finance act. 

61-177. Persons between 14 and 16 years of age holding a restricted driver's 
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license may drive only to and from school, and may not drive to school activities 
elsewhere unless accompanied by a licensed adult. 

61-189. Premiums and accrued interest received by a municipality upon sale 
of its bonds should be deposited in the bond and interest fund. 

61-207. Real estate owned by a soil conservation district is exempt from 
taxation. 

61-214. The disability of a county officer to perform his duties does not affect 
his right to receive his salary. 

61-216. A school board has no authority to grant to a private transportation 
company exclusive right to operate within the school district. 

61-217. A common-school district cannot sign a five-year contract with a 
teacher. 

61-244. Premises which are fenced, but not otherwise improved, are “occupied 
or improved” under G. S. 1959 Supp., 32-139, making it an offense to hunt or 
fish without permission upon a public road or railroad right-of-way adjoining 
such premises. 

61-258. Common-school district treasurers who previously executed personal 
bonds were required to furnish surety company bonds on July 1, 1961. 

61-268. An employer, under the Kansas Act Against Discrimination (Laws 
1961, Ch. 248), may not require a job applicant to attach a photograph to his 
application. 

61-269. Counties may not invest their surplus funds in interest-bearing 
securities or in an interest-bearing bank account. 

61-288. Local sanitation officers are authorized to enter and inspect private 
and semi-private “clubs” for health nuisances, and to make requirements to 
remove such nuisances. 

61-289. Cities of Kansas are not authorized to deposit their surplus funds in 
interest-bearing accounts in Kansas banks, regardless of their other investment 
authority under the Home Rule Amendment. 

61-293. A person under 21 years of age is not qualified to serve as a general 
deputy sheriff. 

61-311. A member of a rural high-school board cannot sell materials and 
equipment to his district. 

61-319. Only official surveys are to be recorded in the county surveyor’s 

records. 

61-335. A game protector may not make an arrest and search merely because 
of suspicion that the fish and game laws have been violated. He may, however, 
make an arrest without warrant on actual view of a violation and may lawfully 
search the person or car of the accused in connection with such arrest. Evidence 
obtained by such a search, or by a search to which the accused has consented, 


would be properly admissible at a trial. 
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LABOR LAW WORKSHOP* 


Mr. Pu H. Lewis (Topeka): Let me say a word or two at the beginning. 
We are not only improvising to some extent with reference to the physical 
facilities but I have never known of a program to be as beset with coincidences 
as this particular program has been. The first part of the scheduled program 
was to be analyses of the recent decisions and legislative changes which have 
taken place in the State of Kansas apropos of the field of labor law. Bob Fowks 
was to give the analyses of the decisions and Duke Weltmer was to discuss and 
give the analysis of the legislative session. I found out immediately before lunch 
today that Bob Fowks came down with the flu and is in bed, so that was the 
number one bit of information that we had. Then I saw Leonard Banowetz, 
who is going to carry the program today. He was going to carry a major portion 
anyway. He is merely stepping up from some seventy-five percent to a hundred 
percent. I saw Leonard and advised him Bob was unable to be here unexpectedly; 
but that I thought that Duke Weltmer would take over for Bob Fowks. I found 
out from Leonard that Duke was not able to be here. Unfortunately, his wife 
fell and sustained a hairline skull fracture early this week. As a result he was 
not able to come to this meeting. 

So, bearing in mind those particular circumstances, and the fact we are 
delayed in getting started anyway due to earlier events, what I think we will do, 
and Leonard has consented, without any prior specific preparation, is discuss 
briefly two of the cases decided during the past year which have particular 
interest, and then we will proceed into the previously planned “workshop” part 
of the program. 

Mr. Leonarp F. BaNnowerz (Wichita): I thought perhaps I'd take a moment 
and discuss any changes in our state labor law which occurred in the immediately 
preceding legislative session and then discuss two cases which certainly have 
some impact on the employers and, of course, unions and the employees in the 
State. 

The cases that I thought I'd touch upon briefly are the “agency shop” case, 
in which the Supreme Court of the State of Kansas held what is referred to as 
“agency shop” to be illegal under the constitution, and the other is the injunction 
that came out of a series of six cases consolidated in Wichita against the Teamsters. 


LEGISLATIVE REVIEW 


I will take care of the legislative changes real quickly. There were none. The 
law as it was in Kansas prior to this session of the legislature is exactly the same 
now as it was at the beginning of the session. I think I might comment that 
there are several things I think it unfortunate that they did not do. I think 
these will probably cause you problems, whether you represent labor or manage- 
ment, in the next two years. 

The first, of course, is that our Labor Management Relations Act in the State 
of Kansas still retains the definition of an “all union shop.” It still tells how you 


*Part of the “Section Meetings” discussions during the annual meeting of the Bar Association of the State 
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enter into it. The session has come and gone: While I would certainly argue 
that the constitutional amendment, which we call the “right to work law,” makes 
it a nullity, it doesn’t prevent this from being used in argument in a case. In 
the “agency shop” case itself, although the attorneys who argued it failed to 
realize that the legislature had not met since the amendment passed, they argued 
there was some s‘gnificance in the fact that the statute did provide for an “all 
union shop” and the method by which you entered into it. I imagine it will be 
argued again. 

The other thing that could give you some problem is the area dealing with 
“checkoffs.” There is in Hiawatha a group of individuals, under what is 
classified as an “open shop,” joined the union, signed a “checkoff” clause, and 
then signed a “checkoff” authorization and then resigned from the union. When 
they went to the company to tell them to stop checking off their union dues, the 
company was somewhat concerned because in their hands they had an irrevocable 
authorization for “checkoff” and the union, of course, insisted they continue to 
check these off. This is quite a problem. In the first place it would seem, since 
your employment could not be based on membership or non-membership in a 
union, then most assuredly you could not be required to contribute. More com- 
plicating is section 302 of the Taft-Hartley Act which forbids a company from 
making any payments to a union unless they are specifically provided for, and 
under subsection (c) of section 302 of the Taft-Hartley Act are listed those 
various things which are permitted. For instance, there are certain times when 
an exchange of money between a company and union is permitted. One of 
the obvious things that is permitted is, if a representative of a union buys an 
article that happens to be made by the company, it is perfectly all right for him 
to pay the company. The provisions for contributing to a trust fund are also 
included in here, and also the provisions for. “checkoffs,” and the provisions very 
definitely are limited under section 302 to checking off from wages of employees’ 
moneys in payment of union membership dues. So the question in the Hiawatha 
case, with which many of your clients could be faced, is if a man resigns from 
a union, and the company continues to deduct what are admittedly union dues 
but which can no longer be called union dues since the man is no longer a 
member, if he makes these deductions and pays them to the union, is he in 
violation of the sanctions of section 302? This is something upon which there 
is absolutely no case authority. It would seem to me that since only those pay- 
ments are permitted by employers to unions which are included in exceptions 
to the broad prohibition, that you certainly could not stretch any of them at all. 
Here you have the case of an employee who is no longer a member of the union 
and the company is deducting something which could not under any interpreta- 
tion be called union membership dues. The legislature had before it proposed 
legislation that would clarify this as to the State of Kansas and unfortunately 
did not act upon it. — - 

- Review or Cases 


Now, I'd like to touch briefly upon two cases. 
The first is the case here in Wichita which involves six trucking lines and the 
Teamsters (Chauffeurs Local 795 v. Yellow Transit Freight Lines, 60 ALC 1847, 
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282 f (2d) 345). It is quite an interesting case. What happened is this: The 
Teamsters had contracts with each of the separate companies covering certain 
employees that worked for the trucking companies, specifically the warehousemen 
and the truck drivers. The Teamsters wanted to organize the office workers so 
they wrote a letter to the company and said to them, in essence, “We, of course, 
don’t represent the employees in your office and, therefore, we could not sit 
down and bargain with you since this is in violation of the Act to bargain with 
an employer when you don’t represent a majority of the employees, and we are 
not making any demand upon you to bargain, but we hope that... .” Then it 
went on to say, “You, as the employer, are free under free speech provisions 
of the Taft-Hartley Act to tell your employees of the merits of membership in 
the union and we feel that after a period of time they will conclude probably 
the best thing is to join the Teamsters and let us bargain for them.” After they 
wrote the letter they put a picket out in front of the place. As you'd no doubt 
expect, all the Teamsters employees, truck drivers and warehousemen, suddenly 
stopped work and refused to work as long as the picket was there. The contract 
contained a “no strike” clause, so the employers immediately went to federal 
court and sought an injunction under section 301 of the Taft-Hartley Act on the 
basis that the actions taken by the union were in violation of an existing contract. 
The union argued that there was no dispute, no disagreement between the parties, 
and therefore the “no strike” clause, which contained also the grievance procedure, 
was not called into effect, but if there was a dispute, the company should have 
gone through the grievance procedure with the union. The union also argued 
that even if the strike were prohibited by the contract, that the Norris-La Guardia 
Act prevented the federal court from issuing an injunction. As you know, this 
act is written in quite broad terms prohibiting federal courts from issuing 
injunctions in labor disputes unless very specific things happen. The argument 
of the company was basically that if section 301 meant anything—of course, the 
language of section 301 simply states that suits for violation of contract between 
an employer and a labor organization representing employees in an industry 
affecting commerce as defined in this Act, or between any such labor actions, 
may be brought in any district court in the United States having jurisdiction 
over the parties. The company said, if the simple presence of a picket 
during a violation of a contract made this a labor dispute within the meaning 
of the Norris-La Guardia Act, that section 301 was certainly quite meaningless 
and the legislature put down a useless act because it says here you can bring 
your suit for violation of the contract. Well, according to the union’s position 
it would have been quite a simple thing; that any time a company sued a union, 
the union simply had to put a picket out in front. This makes it a labor dispute 
and jurisdiction ousted. That was the argument of the ‘Teamsters. The district 
court granted the injunction and it was upheld in the circuit court and it will now 
be before the supreme court the next term. This will be the first time the 
supreme court has actually taken this problem head-on under section 301. They 
have gone around the periphery of it but this is the first time. There is a steam- 
ship line case in which the court reached the opposite position. This was a case 
in which the contract provided for a wage re-opener but prohibited the parties 
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from striking. All they could do was talk about it. The union talked about it. 
They struck. The district court granted an injunction under 301 and handled 
the Norris-La Guardia Act in much the same manner that our district and 
circuit courts did. It went to the court of appeals of, I believe, the second circuit. 
I am not sure. They reversed it. It about amounts to this: That there was a 
dispute between the employers, a labor dispute. Therefore, the injunction is 
prohibited by the Norris-La Guardia Act. The law as it stands in this circuit 
right now is certainly of a great help to employers and unions in enforcing 
existing contracts. 

The “agency shop” case is quite simple (Higgins v. Cardinal Mfg. Co., 188 
Kan. 11). I will have to admit that when I got a call about it, they told me it 
was forty-four pages long. I must admit I thought there were seven opinions 
written. I would say this: This is a decision that we have waited a long time for, 
not only because of the results it reached but it has brought together many of the 
supreme court cases that people go around talking about and quoting as having 
some significance in a given area and on the face they might, but when you 
get into the background of them, they don’t. In this case the court in its decision 
has taken many of the supreme court decisions and has given the background for 
these decisions and as a result it is a pretty handy thing with reference to 
labor law in reference to the supreme court decisions. 

There were three points involved: One, that the state had no jurisdiction to 
entertain the action; two, that the state had no jurisdiction to interpret its own 
constitution; and three, if they did have the jurisdiction, they had no jurisdiction 
to enforce it. The supreme court held, of course, that this was a constitutional 
amendment of the State of Kansas and the Kansas Supreme Court is the court 
that will make the interpretation of the amendment; that the court had jurisdic- 
tion of the subject matter and under 14 (b) of the National Labor Relations 
Act had jurisdiction to enforce it. 

I have no doubt but that review before the United States Supreme Court will 
be sought. It, of course, will be on the jurisdictional subject matter—whether a 
state has a right to enforce laws, the “right to work” laws. The status of the 
law of the supreme court presently is that they do. We will know if they 
still do or if we have had another change in the law. Simply stated in Kansas, 
an employer and union may not enter into an agreement which requires an 
employee to make contributions to a labor organization and, of course, they 
may not enter into an agreement in which they require actual membership. 

ATTENDANTEE: I have a question. Do you think the result would have been 
different if there hadn't been a written agreement in the “agency shop” case? 

Mr. Banowerz: I think you would have had some problems to prove right in 
the beginning. You would have had a factual situation in which you would 
have had to prove there was this type of agreement. Actually, I think if there 
were no agreement, quite probably you may have gone a different route— 
maybe the Board or something like that. Under the Board you'd have to start 
off with the written agreement; and the only time a man may be discharged 
under union security clause: number one, there has to be a clause, and, number 
two, he has to refuse to pay his dues. 
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ATTENDANTEE: For instance, an employer discharges employees for failure to 
pay dues. There is no agreement in existence. This is clearly then a violation of 
section 8 of the Labor Management Relations Act. Then would the N.L.R.B. 
or the State Board be preempted because it was a clear violation of section 8? 

Mr. Banowerz: I would say offhand you would probably have to go to the 
Board. The point he is making out, is that under 8 (a) (3) of the Act, first 
there must be the agreement. If there is no agreement, to discharge a man for 
failure to pay his union membership dues is a prohibited act; and, therefore, 

you'd have a jurisdictional problem going in the state court. 

ATTENDANTEE: Tho decend ‘qntition; in ‘your. Yellow. Trinelt-cose,-1 sven: just 
wondering why there wouldn't have been a possibility of going to the state court 
for an injunction. 

Mr. Banowetz: This problem of jurisdiction in the state court, I think there 
is a great deal of misunderstanding about it; and I think probably attorneys have 
probably contributed to our dilemma as much as anything else. When you 
want relief for a client, and if the state court is the quickest thing you can get, 
you may draft your petition to bring it within the jurisdiction of the state court 
and take it out of the jurisdiction of the National Labor Relations Board. Often 
the case never belonged in the state court in the first place. The state court 
is therefore later reversed. Now they are a little gun-shy. There are many 
articles that are most misleading. Some of the supreme court decisions cited in 
these articles have been used in a very misleading way. There is no doubt in 
my mind, on a breach of contract the state court has jurisdiction; and our own 
supreme court so held, as well as the supreme courts of other states. In the 
Yellow Transit case there was picketing. The union was seeking recognition. 
We felt perhaps if we got in the state court, the court might get overwhelmed 
with this idea of all these other things going on that were clearly under the 
National Labor Relations Act and they might kick us out. We felt by going 
into the federal court for violations of the contract, and by focusing on this, 
the court would first look at this issue. 

ATTENDANTEE: I am under the impression under 301 you can go to either 
federal or state court. 

Mr. BanoweEtz: I agree with you. 

ATTENDANTEE: If you went to the state court, the Norris-La Guardia Act would 
have no effect. 

Mr. Banowerz: That's right. This is the thing we had to weigh. We had 
to weigh and each of you have to weigh these factors in a breach of contract suit. 
If the status of the law would ever become so settled and with the understanding 
of what is protected and what isn’t, the obvious place and proper place to go 
is to your state court. There is no question about it, because you don’t have 
the Norris-La Guardia Act facing you. But again, the reason that the companies 
took the federal court route was that they realized there was this problem with 
the Norris-La Guardia Act, but, at the same time, using 301, pointing the court 
at a specific statute which gives them jurisdiction, they felt the possibilities of 
0 --cssgrgtedes heey” neces oegumaminaaaias sapeacemsnaiianaas 
probably better than going into the state court. 
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There is no doubt the union would change its story if we had gone into the 
state court. The defenses you meet depend upon where you go. If the Yellow 
Transit case went to the Board, and the Board has no jurisdiction over violations 
of contract, there is no doubt but that the union would have argued, “it is a 
breach of contract and the Board has no jurisdiction.” In the state court they 
would have argued that this is a matter where the Board has jurisdiction; that 
these are protected activities. In the federal court, they say the Norris-La Guardia 
Act ousted it. It was simply a group of attorneys weighing which place offered 
probably the best possibilities of getting an injunction for breach of contract. 

ATTENDANTEE: What theory could you have gone to the Board on? 

Mr. BaNnoweEtz: Well, as I said, before the state court they would have argued 
that if the company had any complaint, they should have taken it to the National 
Labor Relations Board. This I know they would have argued. So if the company 
had gone to the National Labor Relations Board, you know what would happen— 
you would have been kicked out. But these are the various defenses you are 
looking at when you decide to go into court for an injunction on a breach of 
contract. 

THe Worx SHop C.iinic 


We are going to take the very fundamental things that happen at the beginning 
of organization and try to take you step by step up to the hearing. What I am 
going to ask you to do is put yourself in the place of an employer. In other 
words, you are the employer and, being a very smart employer, you have very 
good counsel. As each one of these situations arises, you, the employer, acting 
through your attorney, the things you will do or the conclusions you reach will 
be those of the employer. In other words, you are the employer sitting here 
today. You are the employer acting as though the attorney already has told 
you to do these things. 

We are passing out summaries prepared by the National Labor Relations Board 
of the Labor Management Relations Act. I suggest you take these to your office 
and put them in a file. If you want to have a little bit more information, you 
might write to the government printing office and ask them for the NATIONAL 
Lasor RELATIONS BOARD RULES AND REGULATIONS AND STATEMENTS OF PROCEDURE. 
I believe it costs thirty-five cents. This would be a good thing to have. Probably 
the vast majority of you here will not be involved in labor matters, but there is 
always the problem when one client calls you and he wants an answer. At least 
you would have the statutes themselves and the regulations. If you want to 
spend a little money and have something a little bit better, there is a book 
which I found helpful—How to Taxe a Case BerorE THE NATIONAL LABOR 
Rexations Boarp. This particular one is a little bit out of date because of 
changes. I imagine they put out a new edition since then. It is published by the 
Bureau of National Affairs, Washington, D.C. I think it costs about five dollars. 
It is not a bad book. Even though you might have a client get into a case 
and you might want to bring someone else into it to do it, he will depend on 
you to keep him up to date to some extent as long as you are representing him 
and you will want to know what the procedure is. 

I would say it has been my experience that by the time an employer calls 
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an attorney, usually he has committed several errors and usually the errors are 
committed simply because the employer does what common sense dictates. I 
think you have a very unfortunate problem in that the way the law has been 
written and the way it has been interpreted, probably one of the best ways for 
an employer to get in trouble is do what common sense dictates. Let me give 
you an example. The employer may think that he can say and do the same 
things that a union can do during an organizational campaign. I'd say as 
lawyers you would probably assume this is true, and probably any fair-minded 
individual would say “what's good for the goose is good for the gander.” If 
the union can do it, the company can do it. Unfortunately, this is not the truth 
and this is where many clients get in trouble before they call you. 

The union, of course, in organizing one plant, the first thing they did was 
put out a letter in which they said, “If you select us as a bargaining representative, 
we will get your wages raised fifty cents an hour, this and that.” The employer 
sat down and wrote, “You don’t have to vote for the union. If you don’t vote 
for them I will give you a raise in pay; and you don’t have to worry about union 
dues and waiting on it and so on and so forth.” It seems fair enough. Unfor- 
tunately, this is coercion for the employer to do it; and as a result the employer 
found himself involved in a complaint and charges and got himself in up to 
his neck and never has quite figured out why. I can remember he told his 
attorney one day, “Why do you attorneys let them pass laws like that?” I was 
listening. I said to him, — do you employers elect people that make laws 
like that?” 

That was no solution to the problem. What we will try to do today is to put 
something in your hands in a simplified manner that if you should want to, 
you could pass it on to your employers. I'd say this, being in the legal depart- 
' ment of a company and having been there ever since I got out of law school, 
to a great extent the practicing attorney who is retained by a client, they look 
upon him more than someone to fish them out of trouble after they have been 
in trouble. It feels good to get a letter from counsel pointing out something 
which usually you have overlooked that needs to be done. I'd say that most 
of your clients would appreciate maybe a memo to them in which you might 
say: “Your plant is not organized. In all probability it won't be. But the 
unfortunate thing may happen. When things begin to happen, a lot of things 
happen which can get you in trouble. I'd suggest that if any of the following 
happen, that you do such and such and so and so.” 

I will show you what we mean as we go on today. I will give you a little 
example. We wrote our own script. It is not very good but this is pretty much 
the way things happen. What we will do is go through this. Then I am going 
to ask you: “What more should we have done or what less should we have 
done or should we have done anything at all?” Marvin is going to be the 
business agent and I am going to be the employer. 

Mr. Martin: “Good morning, Mr. Banowetz. I am Marvin Martin, Business 
Agent for the International Association of Shovelers, Operators, and Bricklayers, 
Local 555. Most of your employees want us to represent them.” 

Mr. BanoweErtz: “This is quite interesting. Why don’t you sit down.” 
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Mr. Martin: “Thanks. I will.” 
Mr. Banowertz: “Mr. Martin, we've never had any union around here. I 
haven't heard anything from any of the employees.” 

Mr. Martin: “Well, of course, that’s not unusual. They would have probably 
talked to you about it, but you've been out of town and pretty busy and they 
probably didn’t want to bother you with their personal problems.” 

Mr. BaNowerz: “Mr. Martin, you tell me you represent some of these 
employees here. I don’t know anything about the law, but I heard in a talk 
somewhere that you are supposed to represent a majority of them.” 

Mr. Martin: “Oh, that’s exactly right! You couldn’t bargain with us unless 
we represented a majority of the employees. But we certainly do. As a matter of 
fact, I have authorization cards from seven out of eight of your employees.” 

Mr. BANowWETz: “You do?” 

Mr. Martin: “Yes. Would you like to see them?” 

Mr. Banowetz: “Why sure. This would be a great help to me.” (Mr. Martin 
hands Mr. Banowetz the cards. ) 

Mr. Banowetz: We were originally going to have you all around tables 
writing out solutions; but in view of the number here I think we will have to 
do away with that. 

Has anybody got any ideas of anything else I should have done as the employer? 

ATTENDANTEE: How about anything you shouldn’t have done? 

Mr. Banowetz: First I'll take up if there was anything else I should have 
done. Come on now, is there anything I should have done? (No response.) 

Is there anything I shouldn’t have done? You men that have had a couple 
of labor cases, let the others figure it out. Is there anybody here that knows if 
I did anything that should’t have been done? 

ATTENDANTEE: You shouldn't have taken the cards. 

Mr. BaNowEtz: Why? 

ATTENDANTEE: I would assume you would want an election made and the 
employer, of course, can demand an election be made if he in good faith has 
a doubt or a question as to the actual fact of representation by the union of 
a majority of the employees. And, of course, you go into it a lot deeper than 
that. You don’t know under what circumstances he got the cards or anything 
else, but rather than arguing about it at that particular stage, certainly my 
thinking would be that you certainly shouldn’t look at them. 

Mr. BanoweEzz: All right. 

ATTENDANTEE: You better not fire any of those six or seven for a long time. 

Mr. BanoweErz: This is another point. The first point is this: An employer 
does not have an absolute right to hold a conducted election. He only has this 
right if he has reasonable grounds to question or doubt that the union has the 
majority, and here the business agent comes in and hands you cards and you 
see all these names authorizing this union to represent them. When you look 
at those cards several things happen. Number one, you no longer can have a 
reasonable doubt because there they are right in front of you. Number two, you 
now know the names of the employees of your plant who are involved in union 
activity. This is something you just don’t want to know because, as the gentleman 
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over here pointed out, once you know the people who are involved in union 
activity, generally speaking, if you discharge them (although the courts have 
said time and time again that the burden is upon the Board to prove that the 
discharge was discriminatory), you will all of a sudden find the burden shifted 
to you to prove it was not discriminatory since you knew this individual was 
part of union activity. So you don’t want to know. The most important thing 
is, once you know they have a majority, you will be barred from having an 
election. 

ATTENDANTEE: How common is it for an agent to show his cards? 

Mr. BanoweEtz: Pretty common. They will show them if you sit there long 
enough. As a matter of fact, they'd like to show them to you. 

ATTENDANTEE: This would only be in a situation in which they had a majority 
certainly. 

Mr. Banowerz: Where they claim a majority. 

ATTENDANTEE: Where a majority of the people sign cards; but if the organiza- 
tional period is on, they certainly wouldn't be exhibiting cards. 

Mr. BanoweEtz: If he didn’t have fifty percent, he wouldn't be in to see you. 

ATTENDANTEE: Don’t some of them come in when they don’t have a majority 
and use the election to help get their majority for campaign? 

Mr. Banowerz: To get an election, the union doesn’t have to show the 
Board they represent a majority. All they have to do is to make a showing of 
interest, which is thirty percent, which they deliver to the Board. The Board will 
compare it with the list of the employees; and if they have thirty percent of those, 

ATTENDANTEE: Isn’t it your experience that most unions have a policy in this 
particular regard. That some unions almost invariably will go ahead and file a 
petition for election? We are assuming there is interstate commerce involved 
and, therefore, the Board would have jurisdiction. Some unions will almost 
invariably go ahead and file a petition; and maybe the first time the employer 
will know anything about it is when he receives a notice that a petition has 
been filed. 

Mr. Banowetz: That's right. This is not as common as it used to be. 

ATTENDANTEE: Other unions have a policy of attempting to get recognition 
by the card check, either through voluntary recognition or putting the employer 
in a spot, to demand an election. 

Mr. Banowetz: I'd like to say something. I think it is real important and 
something to pass on to your employer, this question of union recognition. It 
is my own personal opinion, as an employer, I would not recognize a union 
without an election. This is very simple. It is a question of how they get the 
cards. Cards are obtained sometimes by social pressure; sometimes by a little 
bit more pressure. But if you are going to deal with the union—what if you 
have had this determined in a secret election? I am speaking now of your 
relationship with your employees. If you have had the election, which of course 
is secret and the employees have selected the union, then in your relations with 
the employees, if some of them become disgruntled somewhat later, at least 
they have had the opportunity to have a secret ballot and cast their vote. I think 
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this is very important. On the other hand, if you simply recognize a union 
because they claim there is a majority and you think your employees want it— 
I'll not go into the difficulties you will run into. You are never sure whether 
your employees ever wanted that union. So you should see that your employees 
have the opportunity to vote in a secret election. 

ATTENDANTEE: What would you do in a case like this? Let’s assume the 
union comes in and the same thing happens and you refuse to look at the cards. 
The business agent walks out and says, “All right, now I told you we represent 
a majority.” Instead he files an unfair labor practice charge. 

Mr. BaNoweEtz: I don’t have to look at the cards. My defense is I don't 
know how he got the cards. I am not interested in looking at something when 
I don’t know what the background is. 

ATTENDANTEE: The possibility is there that you will be faced with a charge 
that you are guilty of a refusal to bargain. 

Mr. Banowetz: It still comes back to the point where the employer has 
reason to doubt they have a majority. He does not have to accept the word 
of the business agent. 

ATTENDANTEE: What reason does he have to doubt, the fact he doesn’t look? 

Mr. Banowetz: The reason he doubts is that he doesn’t know how the business 
agent got them. 

ATTENDANTEE: Let's assume he takes that position. We are in an unfair labor 
practice charge, in a hearing, and he takes the position he doesn’t know how they 
got those cards. The fact is they did have a majority of the cards. The fact 
is they did have them signed and the employer didn’t know it. 

ATTENDANTEE: This is purely a matter of evidence. 

ATTENDANTEE: There are cases where this has happened; and the employer 
has been required to bargain with the union. 

Mr. Banowetz: There is more involved than the facts you mentioned. 

ATTENDANTEE: There might have been an 8(1) involved, but in these decisions 
where there was an 8(1), the Board ruled, and I think KTVH Broadcasting is 
one of them, where the union comes in and does offer you to look at the cards 
and the employer refuses to look at them. This is not a sufficient ground for 
reasonable doubt. 

Mr. BaNoweEtz: I still feel the 8(1) charge had something to do with it. 

ATTENDANTEE: Possibly it did. I don’t know of these type of circumstances 
without an 8(1). 

Mr. BANowETz: Just a simple refusal; and the refusal is because you don’t 
know how they got the cards. 

We will move on here. I want to pass out the next information. 

ATTENDANTEE: Are you going to give us a solution to the skit? 

Mr. BanoweEtz: As you advise your client, I'd simply say this: “If a business 
agent comes to your office to talk to you about recognition, I'd say, “Thank you 
very much. I am very busy. I don’t care to talk to you about it today. I will have 
to talk to my attorney.’” Advise your client not to talk to him. He doesn’t 
have anything to talk to him about. He does this to insurance people who try 
to bust in; or any type of salesmen who tries to bust in, so certainly there is 
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nothing wrong with it. I'd simply say to the client in outlining this to him, “If 
a business agent comes to your office, simply don’t talk to him.” It is just as 
simple as that. This is assuming you are dealing in the area of an unorganized 
company. Just don’t talk to him. 

Now, this next illustration is a typical example of the way things start; and 
it is amazing to me how many of these are started without the employer knowing 
there has ever been any organization in his plant. Not small plants, plants of 
a hundred people. I think, aside from the law, that his communication with 
his employees has broken down and he does have problems, So the employer 
gets a wire that reads: 


“We wish to advise you that your employees have selected us as their 
duly authorized representative to represent them in matters of wages and 
hours and working conditions at your company in Wichita. We would 
appreciate the opportunity to meet with you at your earliest convenience 
to discuss this matter. [Signed] Sam Black” 


In my experience there are two reactions. One of them, go right straight 
through the ceiling and hang up there awhile. Then by the time he comes down 
he remembers he has been to some meetings and has read an article somewhere 
once and he knows something about this. This is just as bad as knowing nothing 
about it. He knows one of several things. He either heard something or read 
something like, “Don’t pay any attention to it. If the union asks you for 
recognition, don’t do anything about it.” So he takes it and throws it in the 
wastebasket or he calls his trusted employees in and says, “Look at this! This 
union has been trying to organize. Who is it? If I can find him, I'll fire him!” 
Blowing off steam. These are usually the reactions that you find in many of 
the employers. After all, he is just a human being. So your question is this: 
You, the employer, receive this telegram. What are you going to do about it? 
Throw it in the wastebasket? How many would throw it in the wastebasket? 

ATTENDANTEE: I will. 

Mr. BanoweEzz: Since the rest of you will not throw it in the wastepaper basket, 
what are you going to do with it? 

ATTENDANTEE: I'd assume you'd seek some credentials to confirm what he 
said, from Mr. Sam Black. I think you should respond to him. 

Mr. BanoweErz: What, call him up and say, “I got this wire. I want you to 
prove to me you are president of Local 555.” 

ATTENDANTEE: I don’t think you can ignore it. I think if you are going to 
respond, you should be assured he has the credentials of who he is. 

Mr. BanoweEtz: How are you going to determine these credentials? 

ATTENDANTEE: How is this different than your last case? If you take the cards 
or ask for credentials, you will be about in the same spot. 

ATTENDANTEE: How about starting a campaign in your plant immediately? 

Mr. BanowEtz: Among your employees at the plant? 

ATTENDANTEE: Yes. 

Mr. Banowerz: I'd say if I was the employer I'd probably start thinking about 
it real quick. What would anybody else do with this wire? Would you answer 
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it? How many would answer it? (Three attendantees raise their hands. ) 

We have three that would answer it. What would the rest of you do? 

ATTENDANTEE: I'd damn quick call my attorney. 

Mr. BANOWETZ: i cil aive:ialll tha ditieian <n nankenethe alten. 
Now what? 

ATTENDANTEE: I'd refer it to somebody who did know. 

Mr. BANowETz: See, some would throw it away and some would answer it. 

ATTENDANTEE: The first thing I'd want to know is if they represented a 
majority. So, I'd endeavor to find out. 

Mr. Banowetz: How? 

ATTENDANTEE: I might conduct an election or go around and ask them, the 
employees, if they authorized such and such a union to represent them. 

Mr. BANowEtz: Would you recommend that one of your employee clients 
do this? 

ATTENDANTEE: Yes, but I'd be there when it happened. 

ATTENDANTEE: Let me ask you, when you get this wire from Sam Black, 
wouldn’t you assume that he has been certified; that the election has been 
certified? 

Mr. BaNowetz: We have had no election. 

ATTENDANTEE: I beg your pardon. 

Mr. BanoweEtz: I might point out this is a typical wire you will get from 
a union. One of you says he would go out and try to find out. Let me ask you 
this: If you found out a majority did want the union, then what would you do, 
recognize the union? 

ATTENDANTEE: Then I'd call the union; and discuss it with them. 

Mr. Banowetz: Our philosophy differs here. I believe the only way to deter- 
mine recognition is by election. 

ATTENDANTEE: Why not send them a wire and say: “You contend you represent 
a majority of the employees. We suggest you immediately file a petition.” 

Mr. BanoweEtz: This is what I would do. I wouldn’t send them a wire but 
a letter. It doesn’t cost as much. This is a sample letter that I have used. We 
will pass it out. I have a philosophy with which many people disagree. I feel 
this way—that the relationship with a union by employees is a very serious 
matter for the employees; and it is something that even though they may want 
at the moment, it is something they should have some deliberation upon. I think 
an employer should have the secret election. The union will be pointing out 
the things they are promising to produce. I think the company should point 
out the things they have produced in the past; and what the implications are of 
relationship between the union and company if they select this union. These 
are the things employees simply don’t know about. The employee thinks, “If 
we vote the union in and don’t like it, to hell with it. We'll get away from it.” 
The employee doesn’t realize it is like a girl getting pregnant. It has some 
permanency to it. Once an election can be conducted, there cannot be another 
election for a year. So there is this permanency. 

ATTENDANTEE: I am interested in the approach of asking the employees whether 
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or not they have subscribed to this union movement. How would he go about 
doing that, ask him yes or no? 

Mr. BANowEzz: I wouldn't. 

ATTENDANTEE: Could you ask him quietly in the plant? 

ATTENDANTEE: Yes. 

ATTENDANTEE: What percentage of accuracy do you think you get in your 
answers? 

ATTENDANTEE: It depends on the people, on how much they feel antagonistic. 
It wouldn’t be valid grounds for an 8(1) or unfair labor charge if you ask them 
that—finding out whether or not a majority represents or how many do. Then 
you know how successful you might be in a campaign. If you do go in and 
file your petition for an election, at the time that you filed this petition the 
union might not represent ten percent of those people. By the time that 
election is conducted they might represent a majority. 

ATTENDANTEE: Ordinarily they have a running start on you and you are better 
off with the additional time than the union, don’t you think? 

ATTENDANTEE: In respect to campaign? 

ATTENDANTEE: Yes. 

ATTENDANTEE: You are shortening your own time anyway if you file that 
petition. 

Mr. Banowetz: He is talking about the employer filing the petition. I'd say 
this: I have cases, on which I am working with other people, where this incident 
happened of going out in the plant and asking people, “Do you belong to the 
union or don’t you?” Here is what can happen under the investigatory procedures. 
You go out and ask these people this; and then you do something else. You 
have ten employees and eight say, “We don’t belong. We don’t support it,” and 
you make a few speeches to them and the union files a charge. Invariably one 
of the things they are charging is interrogating employees. If you stubbed your 
toe further along the line, this becomes further evidence of anti-union action. To 
you, as a group here, I'd say this: I would certainly, if you were going to 
send something out to your clients, mention this: Do not interrogate your 
employees about union activity. If you have an experienced attorney with you, 
like Bill, and he would advise you and go along it would be another matter; 
but, generally speaking, I would not ask one single person, because you come 
up to a man and he says, “Yes, I am a member of the union,” and invariably this 
is the man the employer was ready to fire yesterday and now he is stuck with him. 
Believe me, when your client gets this wire and calls you up, you can fully expect 
the following: “Well, Bill, I got this wire from the union and I want you to tell 
me what I can do. Now, I have a guy here I have been thinking of firing for a 
month. He has done this and that.” And he probably has. You can bet your 
bottom dollar that this is the one that is organizing the whole campaign. It 
invariably happens this way. Too, “We are just getting ready to give everybody 
in the plant a raise.” In ninety percent of the cases, this is the story you will get. 
When you get that story, you will know it is not a new story. He is just like 
everybody else. For the general run of employers, people you represent, I'd 
caution them to not interrogate their employees. This is something I wouldn’t do. 
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ATTENDANTEE: So far you have advocated not to inquire among your employees. 
What I would like to ask you, can you by such conduct lawfully force the union 
representative to petition for an election? 

Mr. BaNowetz: No. You see, I would answer his wire and write the letter. 
If he doesn’t file a petition, as an employer, I'd begin to wonder what's bothering 
the people in the plant; but I'd never take another step toward them. There could 
be unusual cases, picketing and so on; but we are talking about the simple 
problem, and the one you are most likely to be faced with, so write this letter. 
If you don’t hear anything more, forget about it. Forget about the union, but 
don’t forget about your employees. If they have been around, you can bet 
somebody has a gripe about something; and you had better find out what's 
bothering them out there. 

ATTENDANTEE: Don’t you think the complete answer, if the employer feels 
the thing must come to a head, if you have not committed any unfair labor 
practice, then the employer, if the union doesn’t want to file a petition for 
election, can file a petition for election if he wants to bring it to a head? 

Mr. Banowerz: You might be able to file a petition; but the union might 
simply disclaim and you have done nothing. I personally prefer, except in 
picketing cases, but I personally prefer to just answer their letter and immediately 
try to figure out what is bothering your employees. Take a look at each one of 
them. See when they came to work. See how they have advanced. See how 
they compare with other people around town. Take a look at your policies. Tl 
bet you they probably have a pretty good vacation policy; but it is never posted 
on the bulletin board. See what benefits these employees have and what has 
been written down in writing and delivered to these employees. Ninety-nine 
times out of a hundred you will find pretty good benefits but they have never 
really been given to the employees in any permanent form. 

Let me give you an example. About two years ago a man called me. He had 
five employees. The union came in and showed him five cards; and the fellow 
looked at them. One of the board agents was in town, so I requested an election. 
All of a sudden we signed an agreement for an election, mail ballot and every- 
thing. It is the only time I ever signed a plain agreement for election. We had 
the election. It was five for the employer and none for the union. 

I have time and time again seen elections where the union didn’t receive a 
thirty percent vote. And I have been involved in elections where the employer 
didn’t get a vote either. Employees, to intelligently make their decision (and 
it is a serious decision), must know both sides of this coin and be allowed 
to vote in secrecy. I think this is very important for employees. If the union 
wants representation, follow the normal Board processes; and at the same time 
the employer should be telling the employees his side of the story. 

Now, we have packets here which have the various types of forms that will 
come through the mail to you. We will run through them. 

Assuming the union files a petition with the Board, the third form in the 
packet is what the union would actually file with the National Labor Relations 
Board. In it they set forth their request for the election, the employer, and various 
information. Probably the only thing of importance that bothers an employer 
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here is 6a. It says, “Number of Employees in Unit,” and they will have some 
number in there. The union will put some number in there which they think is 
the number of employees in this unit they want to represent. They probably 
don’t know all of the employees, so this employer may have six people out 
making bricks and they say four and he can’t figure out what it means. 

Here is what the employer gets. A form letter comes to the employer. You 
notice the first page is signed by the regional director. At the end of the 
first paragraph is the name of the Board Agent assigned to the case. In the third 
paragraph they request certain other information to be furnished in a certain 
number of days. Attached to this is another form (the second page in the 
packet): “Commerce Facts of Employer,” and a copy of the petition. This 
all comes to the employer. He immediately wants to know what he should fill 
out and what he should turn in. 

I might point out to you that the Board has set up certain target dates. These 
have been set up by the general counsel. Unfortunately these dates are not 
published; and can be changed from day to day. When the Board receives a 
petition for election, it will be assigned to an agent who will begin the investiga- 
tion. So many days on down the line, if an agreement has not been reached 
setting the election, they will schedule it for a hearing. It has to be held 
within a certain number of days. The Board Agent, who has it, is working 
against certain target dates. You may be sitting there working out a consent 
agreement, and think you almost have got one worked out, and all of a 
sudden you get a notice- through the mail in which they set the hearing. 
This is the fourth sheet down. The first thing you think, why set a hearing, we 
already have it worked out? The only reason you get the notice for hearing is 
if there is a breakdown in the negotiations, then they have the hearing set within 
a certain time. That is where you have this problem on target dates. 

While the early stages of all Board proceedings have been pushed together, you 
get the hearing a lot sooner than you used to. The actual date you get your 
decision is still about where it was. All that is happening is that trial examiners 
are hearing these sooner than before. He has got a lot more cases and it will 
take him longer to get over them. From the beginning of the proceedings until 
the end is still about the same. The things that are by consent agreements, get 
cleared up a little quicker. 

What information do you fill in? Well, if you fill in all the information that 
is on here, you are to a certain extent wiped out if you want a hearing; not 
completely. The things determined in a hearing are: Description of the bargain- 
ing unit; whether or not you are involved in commerce; and any questionable 
individuals as to whether or not they should be in the bargaining unit. So you 
should discuss with your employer: When do you want this election? Do you 
want it next week, two weeks down the line or what? He may say, “Never,” 
but you will have to say, “Sorry, you can’t.” From a standpoint of tactics he 
may want some time. These are not tales out of class. The Board Agents and 
Attorneys all know this. You can go down and say, “Look, if we have a hearing, 
we know they will have a decision back by such and such a date. We will 
be agreeable to go along with a consent agreement for an election if you set 








ge58 


2 


PoP ea 88 BREFE SS 












157 





Lazsor Law WorksHoP 


this thing down on this date.” They will normally do it; and the unions under- 
stand this too. You have a certain amount of leeway. 

In furnishing this information: Give them a list of the employees because 
otherwise they can’t tell whether the union has made a showing of interest. 

Give them the classification of business. 

If there is any question in your mind as to whether you want a hearing or 
not, do not provide the information in number 3—commerce information. 

And number 4, you can fill it in if you want to. 

Number 5, you can fill in. 

Actually it is not mandatory that you furnish any of this information; but I’d 
say, as an attorney, you don’t like to be put in the position of being uncooperative. 
So you could certainly give them a list of the employees and the name of the 
organization. But if there is a doubt in your mind as to whether or not you want 
a hearing, do not give them the commerce information. 

So, when you get these things, you say, “What should the employer do?” This 
is a pretty good time for the employer to talk with his employees. It is very 
important that you keep your employees advised of what is going on. After 
all, you are their employer. These people have a great deal of confidence in 
you and you should tell them what is going on. I have a sample bulletin. It is 
a bulletin that could be posted as soon as a petition for an election is received. 
It tells them a little bit about it. I don’t think there is anything in there that 
will get anybody in trouble. So, you post your bulletin. 

It might be that your employer is not interested in a hearing. It might be 
you can get a date that you want. He might not want to go to the expense of 
a hearing. As a result he may want to enter into one of the types of consent 
elections. 

There are two types of consent elections. If you will flip your forms over to 
right after “Notice of Representation Hearing” you will see the first form which 
is Form 652—“Stipulation for Certification upon Consent Election.” The other 
is “Agreement for Consent Election.” Field examiners for the National Labor 
Relations Board will always show you the second one. My advice to you is 
to never sign it. The “Agreement for Consent Election” provides that if there are 
any problems that arise during the election as to improper conduct of the 
employer or the union, or other such matters, that the regional director's findings 
will be conclusive. This means, in other words, that you have no appeal. You 
are cut off from the courts unless you can show fraud or something like that. 
I simply don’t think it is a good idea for anyone to enter an agreement in which 
they deny their client the possibility of review, either by the National Labor 
Relations Board or the courts. 

Now, under the “Stipulation for Certification upon Consent Election” you 
agree basically to the same things that you do in the “Agreement for Consent 
Election.” You agree on the description of the bargaining unit, the date election 
will be held, and so on and so forth. However, if there are any complaints of 
improper activities concerning the election, or any other matters concerning 
the election, you still have your appeal to the National Labor Relations Board 





158 The JournaL 


and to the courts, if you want to. I don’t feel an attorney should allow his 
client to enter into an agreement which blocks his right of appeal. 

ATTENDANTEE: Form 652 is all right? 

Mr. BaNoweEtz: Yes—‘Stipulation for Certification upon Consent Election”— 
this is all right. 

I might point out one thing here. You will sit down perhaps and reach this 
agreement. You will have a list of employees and the union says it is all right. 
You come up to the election and the union will challenge somebody. Of course, 
the employer is trying to get those people in who will vote for the company and 
the union tries to get the people who will vote for the union. There is a certain 
amount of jockeying. Comes the election and the union challenges a couple of 
people. You say he can’t do that, he has agreed to these when you checked 
them. This is a ticklish area where you could afford to be careful. Number one, 
no type of agreement between a union and company to include an individual 
who is as a matter of law excluded from the unit is binding on either party. 
If you include a man in there to vote who as a matter of law is not entitled to 
vote in the unit, and either one of you challenge, he is out. By the same token, 
if you exclude someone who is entitled to be in the unit and he comes up to 
vote, the fact his name is not on the list will not prevent it. There are always 
questionable people. What you are trying to do is get an agreement between 
the parties as to these people who are questionable. If there are too many 
questionable, the Board will not allow you to sign a consent. If you get too 
many in there and everybody challenges, you end up in a hearing anyway, so 
they say, “Let’s have the hearing first.” But if you include people in there who 
are of a questionable nature and simply sign it, just initial it, and these people 
are challenged, well, the Board has held this list is basically meaningless, insofar 
as it is an agreement between the employer and the union that shall be binding, 
unless you include language which is a specific waiver by the parties of their 
right to object. You usually put something in there. These individuals have 
been discussed and the parties waive a right to challenge. Its kind of a waiver 
clause. Then the Board will say, “Well, this is the list. These people are not 
entitled to be out or in; and as a result we will stick to the list.” There is a 
case on it. 

Now, I am not going to talk about a hearing. If you get to that point, you have 
had a chance to read and to study. As the election approaches, other things 
begin to happen. 

ATTENDANTEE: Also, in respect to description of the unit, I think it is often 
good to disagree on the appropriate unit, if you can, because that gives you an 
opportunity to delay the election. 

Mr. BANowEzz: It is the employer who is going to have to determine when he 
wants the election, whether now or later. I'd say if he doesn’t know, give him 
a little time. If he doesn’t know whether he should have the election now or 
down the line, have it down the line. 

And the dispute as to the bargaining unit is one of the other things you could 
dispute in the conference. Whether some people should be in or whether they 








F 


| 


oe eT SS OP eRe oP Pe 












159 





Lasor Law WorksHoP 


should be out. Otherwise you come up to a hearing and you don’t have anything 
to decide. 

Even though you go to the Board and you go to the hearing and you come 
back with a decision, the election will be ordered sometime. Then they will 
send you a notice of an election. This is the next thing you see here. If you 
will flip over a couple of sheets, you will see a sample ballot. Now, you should 
post these and explain these to the employees. It is amazing how confused they 
can get. If they put anything on this ballot besides an “X” in the box, it is a 
void ballot. A “yes” vote is for the union and a “no” vote is against the union. 
This they must be made to understand. 

They must also be made to understand that the determination will be based 
on the majority vote of these who actually voted. If there are ten employees 
and only one person votes and he votes for the union, the union wins. This 
is the only time I know of where the employer wins a tie. The law says the 
union must have a majority. If five vote “yes” and five “no,” the election is 
lost to the union. 

The rest of the sheets here are simply things that happen. For instance, 
“Tally of Ballots.” 

I have a sample letter here. This is a type of letter you might send to your 
employees, shortly after the filing of a petition, explaining some of these things 
to them. Then I think the employer should prepare a talk. You help him prepare 
his talk. Let him get up there with his talk written out right there. Explain to 
the employees that the reason he is using a written talk is that he wants a 
record of the things he says. I think you should help him explain to the 
employees why he cannot say certain things. His employees sitting out here 
are waiting for information. Certainly the employer must furnish it to them. 

ATTENDANTEE: Is the employer entitled to see the names of those who are 
interviewed at the time of the petition? 

Mr. BANOWETz: No. 

ATTENDANTEE: I am the employer and have ten people and this one guy I 
was figuring on firing anyway. I get this telegram. Had I ought to go out and 
fire him right then? Will I get in any trouble if I do? 

Mr. Banowetz: Id say this: When you know there is union activity going 
on in your plant, I would at that time take no disciplinary action that was not 
clear-cut. There is always a problem of being in trouble with the Board. More 
than that, if you fire an employee at this time and it is not clear-cut, the other 
employees are going to feel like old Joe has been there five years and out of the 
clear blue the boss fires him, so they think, “Maybe we need the union.” This 
is psychological. If there is no question about it, the employees will not question 
you about it. This is even more important than the Board. 

ATTENDANTEE: I was bearing in mind what you said about ninety percent 
of the time the fellow behind it is the fellow he was about ready to fire anyway. 
I was wondering if it wasn’t a good time to fire him before you found out who 
he is. 

Mr. BaNoweEtz: If it is a clear-cut case, I'd go ahead and do it. 
ATTENDANTEE: What is a clear-cut case? 
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Mr. BanoweEtz: Employees, generally speaking, are as fair as anybody else. 
They know when a guy isn’t “cutting the mustard” and is taking advantage of 
the rest of them. Generally speaking, they are human beings like us and they 
will be fair if they know what’s going on. You shouldn’t do anything that 
would make them jump to a conclusion. I have seen people fired during 
organization campaigns. The union filed charges and they were dismissed. 
I have seen where people were fired and they should have been fired. I have 
seen employees reinstated on the theory that the employer had knowledge that 
this guy was for the union when he fired him; and they imputed this knowledge 
through a supervisor to the employer, and it wasn’t a clear-cut enough case to 
make the firing stand up. 

ATTENDANTEE: Apart from psychological influence, I am thinking of the 
attitude of the Board, I think in this particular area it is very important that 
we not forget what we know generally, as lawyers, in the weighing of evidence. 
We all know that in a case, which has nothing to do with a labor law, a par- 
ticular occurrence or act under a particular circumstance will make a particular 
impression upon a judge. We ordinarily say, “How would a judge look at this?” 
A particular act, under some circumstances, would likely cause a judge to reach 
a conclusion one way; but, under other circumstances, he will probably reach 
it the other way. I think it is the same way here. If nothing new has happened, 
if it is just a continuation of the same old thing, then you get a letter or telegram 
and you immediately fire him, if you were sitting as a judge you would think 
the firing was triggered by the telegram. On the other hand, if there is an act 
of insubordination or he gets drunk on the job or improper absences, then this 
is something new; and there is no point in keeping him on. I think it is a matter 
of weighing evidence the same way as we weigh evidence in any case. 

Mr. BaNoweEtz: Let me give them an example. Here is a guy that misses a 
day here and there and he made a bunch of junk parts. He does it again now. 
The foreman says this is the last straw. This is usually the one you are faced 
with. It is an act, which by itself, wouldn’t cause you to fire the guy; but this 
is the last straw. This is one I'd be very careful with. 

ATTENDANTEE: The Board most always looks at the background. I think if 
you can establish there have been previous warnings, long before the organiza- 
tional activity, and he is called in and told about what he has done and is 
discharged, I think you are in pretty good shape. 

Mr. BANOWETz: Most of the small employers don’t have real good personnel 
records, so the warning is in the memory of the foreman. The foreman says he 
warned this guy back there; and the guy says he has been nothing but compli- 
mentary about his work. We are talking basically about the smaller industries. 

ATTENDANTEE: You are getting into credibility there. Generally speaking, I 
will say if there has been a past history of bad conduct and there have been 
warnings, you are pretty safe. 

Mr. BaNoweEtz: Let me make a couple of other suggestions. 

Number one, the field examiners, generally speaking, are not attorneys. They 
have a tendency to go directly to your client, notwithstanding the fact that 
they have been directed not to do this. If they do this, I sit down and write a 
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letter to Mr. Sperry, the regional director. The only way you will stop this 
from happening is to write the regional director and send a copy to the general 
counsel in Washington or maybe to your senator. Within the last several weeks 
an examiner knew the attorney in the case. He had had conferences with him. 

He went out to the employer and signed up the employer without calling on the 
attorney. If they do this to you, write the regional director and send a copy 
immediately to the general counsel and to your senator or representative. This 
has been a problem with certain people. If the examiner is an attorney, you have 
no problem whatsoever. 

ATTENDANTEE: One thing in this same light, even after you may be in the 
case and may have corresponded and talked to these people, I have had it where 
they'd tell you they would interview a person at a specific time and they may go 
at an earlier date. Like the little fox, set it for five and go at four. They may 
be there before you get there. 

Mr. BANOwETz: We have taken only a small bite out of this thing. You might 
also write if you ever get a charge filed against you. Don’t sign any statement, 
unless you have cleared it with an attorney. Tell your supervisors not to sign 
anything. I have seen cases where a supervisor thought he was helping his boss 
in giving a statement. I'd have to admit I think there are some agents who 
will make statements which amount to an anti-company attitude. I don’t doubt 
there are some in the region who have an anti-union attitude also. I think the 
unions will straighten this out. I think the companies’ attorneys must straighten 
this other out. These people are supposed to be impartial investigators gathering 
facts. Take the example of a discriminatory discharge: All the investigator's 
evidence showed from his investigation was a man discharged on a certain day 
and offered a job six months later. At the hearing the man’s personal physician 
was subpoenaed. He came into court and testified this man was physically unable 
to work for almost the entire period. The investigator for the Board knew this 
but did not show it. This is just an example. 

I say to you, if you give any advice to your clients, tell them, “If a charge 
is filed against you, don’t sign a statement until I have seen it; and certainly tell 
your supervisors not to sign any statement. They don’t have to.” 

ATTENDANTEE: I just have one suggestion about writing the regional director. 
I would write first the general counsel at Washington and delay the letter or 
the copy to the region for a few days. If you don't, the regional director has 
a tendency to call up Washington and say, “Now, there is a letter coming through. 
Why don’t you give it to one of the subordinates.” 

Mr. Banowetz: He will support his own people. We have had two regional 
conferences. Attorneys have brought this problem up both times. 

ATTENDANTEE: How far can you go in the letters to the employees prior to 
the election? 

Mr. Banowetz: You can say anything you want, except you may not make any 
offer to them; an offer or reward or a threat. You may point out certain things. 
You can point out things like, “The union got in at such-a-place. There was a 
strike, and the plant is closed.” You can say, “I don’t think we need the union. I 
think we are getting along well. You can see this and that.” You have free 
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speech up to the point where you say, “If the union gets in, we will close the 
plant.” You can’t say that. You can point out any of the background of the 
union you want to; or what it has done in other companies. You can’t offer them 
a reward to vote against the union or make a threat. 

ATTENDANTEE: If the employer hears a rumor that there is some union activity 
but never had any contact with any union official or anything of that nature, 
can the employer safely offer additional benefits, such as a pension plan or 
raise wages at that point? 

Mr. BanoweEtz: How much does he know? 

ATTENDANTEE: He just kind of heard. 

Mr. Banowerz: This is one of those borderline things. The question again 
is whether or not this was given to discourage union activity and the question, of 
course, is how specific the knowledge and why. If he has been working on a 
pension plan, you have no problem. About the only problem, you give a fifteen 
cent raise, then they come in and start bargaining from there. I say this, from 
a pure standpoint of tactic, when union activity begins or you have wind of it, 
I don’t think it is a good idea to start doing these things because the union can 
say, “They have just heard about it and they gave you a fifteen cent raise.” 

ATTENDANTEE: I think you can make statements of opinions and predictions 
as long as the employer doesn’t have any control himself of what he states. For 
instance, he may state this: “I have heard this union requires a rate of pay at 
such and such a rate. If the union comes in and forces us ic pay that rate, 
we may not be able to compete with our competitors and if not, will go out 
of business.” This is considered 8(c). 

ATTENDANTEE: Isn't that a threat? 

ATTENDANTEE: No, a prediction which the employer has no control over. 

Mr. BanoweEtz: I'd like to ask one thing. Mr. Sperry, regional director, has 
kindly furnished all this information for us plus a little booklet. I think it would 
be nice if the chairman of the committee write him and thank him. 

ATTENDANTEE: I have one question facing me. There has been a petition filed 
for an election. Two different sets of employees came to the employer, one 
group saying Memorial Day falls on Tuesday. They said, “We don’t want to 
work on that Monday. We will work Saturday.” Then another group comes to 
him and says, “During the summer why don’t we open at seven and close at 
four.” Both of these are fine with the employer. On the eve of that he gets 
the petition for an election. 

Mr. Banowetz: And the employees have talked to him about it? 

ATTENDANTEE: Two different groups of three have come to him with those 
propositions. Are these inducements? 

Mr. BaNoweErz: On moving the day, I don’t think so. I don’t think you would 
have any problem in moving the day. 

ATTENDANTEE: How about the working from seven to four? 

Mr. Banowezz: I hardly think it would be called an inducement to vote for 
or against the union. 

ATTENDANTEE: You do have a question of interference because you have the 
employees coming to the employer individually and it has been found that 
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incidents of this kind are attempts to undermine the bargaining authority of 
the union. I'd be cautious if you are facing an election. 

Mr. Banowerz: They did come to him before the company had knowledge 
of it? 

ATTENDANTEE: The company had knowledge for a number of months. Yester- 
day they got a copy of the petition. Consideration of changing the working 
day had only been a week or ten days prior to receiving the petition. 

Mr. BANOWETz: You might go to the union and say, “These employees before 
you filed this petition made these two requests which, as far as we are concerned, 

we were ready to do but we have some concern if we do them that you might file 
a charge, and if you would simply give us a letter to the effect that we under- 
stand this was under consideration before and we certainly raise no objection 
to it, so on and so forth.” This could be one way. Then from the standpoint 
of tactics, I might write a letter to the employee saying, “Because of the pendency 
of the election we simply can’t do this.” I might even add, “We discussed this 
with the union and so on and so forth.” 

ATTENDANTEE: If you don’t want to use it as a tactic, one way is to notify the 
union this had been requested by the employees and it is the disposition of the 
management to grant this request, and unless they advise that they have objection 
to it being done, it will be, and this doesn’t require any answer from them. 

ATTENDANTEE: Why couldn’t you hold the election and let the employees 
settle it themselves? 

ATTENDANTEE: Usually the employees want to know. To hold it in the air 
has a bad psychological effect. 

ATTENDANTEE: On this bulletin number 2 here, do you normally recommend 
that this be used? 

Mr. Banowerz: Very definitely, or else you will have problems out in your 
plant. People will begin to stand around and they will be trying to sign cards. 

ATTENDANTEE: It is a little abrupt. 

Mr. BaNowE7z: It is a little abrupt. You could add, “The company pays you 
to work for the company. Since we are paying for your work, you should work for 
the company during these hours.” Actually, you can’t prohibit them from dis- 
cussing it, particularly on breaks. I did this hurriedly. Where it says “your 
actual hours of work,” I'd probably explain this was permissible during the 
breaks or lunch hour. I think it is wise. If a guy does participate during work 
hours in this activity and you try to discipline and you haven't said anything, you 
are interfering with him, and the Board so held. But unless you have some type 
of company rule, you will find this chitchat going on and production going down; 
and you are pretty well hamstrung from doing anything. 

ATTENDANTEE: What would you say about the employee merely wearing 
campaign buttons? 

Mr. BanoweEtz: I think the Board held you can’t stop that unless things get 
pretty hot. Like if a guy wears a button and that is a reason for another guy 
to take a poke at him, the wearing of the buttons is the choosing up sides. Under 
those circumstances you can prohibit it. Most of the time when there comes 
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an election nobody has a button. I have never been involved in an organizational 
campaign when they had buttons on. 

ATTENDANTEE: I had a case in East Illinois where the employer used numerous 
bulletins. Every day he put up a bulletin for a period of two or three weeks. 
There was no election, and the only thing he actually did wrong during the 
whole campaign, with all these bulletins and everything, was to tell the employees 
they couldn’t wear the campaign buttons they were wearing. That resulted in a 
violation. 

Mr. Banowetz: There is one rule you might make a note of. There is a 
twenty-four hour period rule before the election, during which, you may not 
discuss with your employees on company time, at a meeting with a captive 
audience, union matters. You can have a meeting outside company time, if you 
want to, away from the company plant; but within twenty-four hours you cannot 
hold a meeting on your company property and discuss union matters with them. 

ATTENDANTEE: When the employer speaks to the employees telling them his 
side of the story, can he tell them what plans he has made regarding employment, 
based on economical conditions with his company? His market is going down for 
instance. Can he tell his employees he had previously planned to maintain as 
many of them on the payroll as possible but no increases in wages would be given 
until his profit started going up again, but if he has to increase wages in the 
foreseeable future, this will mean layoffs? 

Mr. BaNnoweEtz: I see no problem. Certainly he should explain what the 
problems of the company are. I think certainly he could explain to them that 
any additional costs to the company will cause very serious problems. 

ATTENDANTEE: Are we out of the area in which he has no control when we 
are talking about his plans in regard to future events—“If this happens I am 
going to do this,” are we out of the area? 

Mr. BaNowetz: Were these plans already in effect at the time the union 
campaign started? 

ATTENDANTEE: Perhaps yes, but perhaps not on paper or in any manner he 
can show any proof on them, but there will be indication from his business records 
to support his decision. 

Mr. BanowEtz: I think when he gets in this area—problems that might come 
because of increased wages—you are getting in a ticklish area; but certainly if 
he can substantiate it, there is no problem. 

ATTENDANTEE: I can recall a specific case where the employer called the 
employees together and told them that the board of directors of the company 
had approved a wage increase and that although it had not been made effective, 
it was intended to be made effective, and since the union was organizing the 
plant, that their attorney had informed them that if they gave the increase they 
might be facing unfair labor practices and the Board found this was not a 
violation. 

ATTENDANTEE: If you use anything about the company’s ability to pay, don’t 
you open your books to the union? They have a right to go in and see if it is true. 

Mr. Banowerz: You are talking about contract negotiations. He was talking 
about talking to his employees. You are talking about a plea of inability to pay. 
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This has to do with contract negotiations. They wouldn't have a right to look 
at his books; but could put his accountant on the stand and produce certain 
evidence for them. I can remember not too long ago where a company had 
severe financial problems. The trial examiner and counsel looked over the 
figures prepared by the accountant. There was no question about it. They 
stipulated it into the record, not the amount but that the company had suffered 
losses, but no specific amount. Sometimes you can handle it this way. 

ATTENDANTEE: In the election it is permissible to discuss your ability to pay 
and you don’t have to reveal your books to the union to refute that. 

Mr. BanoweEtz: That's right. 

ATTENDANTEE: If the union is selected and in the negotiations if you decline 
a wage increase on inability to pay, then the union has a right to your books. 

Mr. Banowerz: They don’t have a right to look at the books. You have an 
obligation to supply information to them. They can’t go in and leaf through 
your books. There is certain information you can provide them. A lot of it 
speaks for itself. I can think of one case where they gave them the stockholders’ 
report. The field examiner felt anybody could read this. You don’t have to go 
any further than that. 

ATTENDANTEE: Is there an “equal time” factor where they could use company 
time? 

Mr. Banowetz: No. Id say the union has no right to come into your 
property and speak to your employees. 

ATTENDANTEE: There are two exceptions to that: One, if there are two unions 
involved and you give an opportunity to one and not the other, then you may 
be faced with trouble. Two, in a mining town or some town where the labor 
organization does not have an opportunity to reach the employees for organiza- 
tional purposes and you deny them the right to use the property, this is considered 
interference. This is the old Freeport case where the supreme court held the 
union had a right to use private property of the company. 

Mr. BaNoweEtz: Well, I think we have covered this pretty well. How do you 
like this type of meeting? (Applause) 
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PESTERN UNION 
MR. R. LONG, PRES. 
ENTERPRISE COMPANY 
WICHITA, KANSAS 


WE WISH TO ADVISE YOU THAT YOUR EMPLOYEES HAVE SELECTED US 
AS THEIR DULY AUTHORIZED REPRESENTATIVE TO REPRESENT THEM 
IN MATTERS OF WAGES AND HOURS AND WORKING CONDITIONS AT 
YOUR COMPANY IN WICHITA. WE WOULD APPRECIATE THE OPPOR- 
TUNITY TO MEET WITH YOU AT YOUR EARLIEST CONVENIENCE TO 
DISCUSS THIS MATTER. SAM BLACK 

PRESIDENT, LOCAL 555 

INTERNATIONAL ASSOCIATION 

OF SHOVELERS, OPERATORS, 

APRIL 14, 1961 AND BRICKLAYERS 
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International Association of Shovelers, 
Operators, and Bricklayers 

Local Union 555 

123 Fourth Street 

Wichita, Kansas 


Attention: Mr. Sam Black, President 
Gentlemen: 


Jet A ecmewinden ya semen fox yomenies- We have no information avail- 
able upon which to determine the bargaining unit you are interested in nor your claim 
of majority. 

We would suggest that you use the appropriate procedures established pursuant to 
the National Labor Relations Act. 


April 15, 1961 


Yours very truly, 
ENTERPRISE COMPANY 
R. Long 


LABOR LAW WORKSHOP — APPENDIX C 
BULLETIN NO. 1 TO ALL EMPLOYEES 


We have just been advised by the National Labor Relations Board that the Inter- 


national Association of Shovelers, Operators, and Bricklayers, Local Union 555, has filed 
a Petition for an election at our plant. This Petition states that the union claims to 
represent a majority of our employees who are working in production and maintenance. 

The National Labor Relations Board has set procedures for determining whether 
or not the union represents a majority of the employees. The filing of the Petition does 
not mean that you have to sign an authorization card with the union. Under the federal 
and state law, it is your individual right to join or not to join in this effort to organize 
our plant. 

We will be meeting with you shortly to discuss the meaning of this Petition that has 
been filed and will keep you advised of any further developments. Meanwhile, if you 
have any questions, please feel free to discuss them with your supervisor or me. 


LABOR LAW WORKSHOP — APPENDIX D 
BULLETIN NO. 2 TO ALL EMPLOYEES 


Union activity during your actual hours of work is prohibited. This includes the 
discussion pro and con of this matter, solicitation of memberships, dues, etc. Any 
employee violating this will be disciplined. 


LABOR LAW WORKSHOP — APPENDIX E 
SAMPLE LETTER TO ALL EMPLOYEES 
SUBJECT: The Union’s Petition for Election 


Since the filing of the Petition by the union, there have been numerous questions 
saised and I will attempt to answer them. 
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First, you should understand that both the federal and state law gives you, the 
individual, the right to organize, to form, join, or assist a labor union, to bargain 
collectively through representatives, and to engage in other concerted activities. It 
also gives you the equal right to refrain from any and all of the above. The law 
further prohibits either your employer or the union from interfering in any manner 
with your individual right. You may not be threatened or coerced in any manner in 
your decision to exercise your right. 

The National Labor Relations Board will subsequently determine which employees 
are to be included in the proposed unit that the union is asking to recognize. After 
this determination, a secret election supervised by the Board will be held, in which each 
of you will be permitted the opportunity to vote in secr~: whether you want this union 
to represent you or whether you want to continue our past practice of working our 
problems out individually. The election will be determined by the majority of those 
employees voting. In other words, if only one employee voted and he voted for the 
union, the union by law would be entitled to represent all of you. Therefore, it will be 
of the utmost importance when the election is scheduled that each of you votes. 

This is a very important decision that you will be making and it has some permanence, 
since the law provides that, once an election has been held, there cannot be another one 
for a year. So, once you have made your determination, you can’t change your mind 
for another year at least. 

Your decision to support or not to support the union is your own. Between now and 
the time that you vote, you have the privilege of changing your mind as many times 
as you want to. The fact that you have signed an authorization card does not mean 
you are bound to support the union. If you ultimately decide that you want the 
union to represent you, you should understand that they become your duly authorized 
bargaining agent in matters of wages, hours and working conditions and they will 
bargain directly with the company on these subject matters. 

Whatever contract the company and the union may eventually sign will set forth 
these working conditions and you of course as an employee are bound to accept them. 
The company is forbidden from deviating from the contract or dealing with you indi- 
vidually on matters covered by the contract insofar as any individual problem which 
arises that might call for individual treatment. 

If you have any questions, please contact me or your supervisor. 
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THE CIRCULAR LIEN* 


By Haroxp T. Beck 
Of the Wichita, Kansas, Bar 


I wish to discuss with you very briefly today the priority of mortgages and 
federal tax liens. This isn’t a new concept of law, but is, because of economic 
changes in the building industry, becoming an increasing problem to attorneys 
representing lending institutions. 

As examining attorneys we have felt secure in relying upon the record and 
title evidence and concluding that “first in time is first in right.” The principal 
exception, of which we are all cognizant, is the mechanic’s lien for work per- 
formed prior and filed subsequent to the mortgage. 

There is, however, another exception to the priority rule, which can operate 
even more to the detriment of the lending institution and that is the Federal 
tax lien. This is true even though the mortgage is filed prior to the time the 
federal tax lien is placed of record. Such a situation can arise when a mechanic's 
lien has priority over a mortgage which is filed before the tax lien. This is 
known as a circular lien. 

To determine exactly how this takes place, it is necessary to consider the 
mechanic’s lien law of Kansas and the applicable Federal Statutes covering 
tax liens. 

A mechanic’s lien in Kansas is created by Article 14 of Chapter 60 of the 
General Statutes. Priority is based upon the time of performance of work or 
furnishing of material and provides for a civil action for judgment foreclosure. 
This provision for civil action, as you will see, causes our accepted rules of 
priority to break down. 

In order to develop clearly the picture, let me next point out the federal 
tax lien law which is created by Title 26, USCA, Section 6321 and following. 
Section 6321 provides in substance, for the creation of a lien in favor of the 
United States upon all property belonging to a person who fails to pay a federal 
tax. Section 6322 provides that the lien imposed shall arise at the time the 
assessment is made and shall continue until liability is satisfied, or is no longer 
enforceable. Section 6323 provides, so far as is material here, that the lien 
imposed shall not be valid as against any mortgagee, pledgee, purchaser or 
judgment creditor until notice thereof has been filed in the proper state office. 

At first reading, attorneys for a lending institution are quick to point out the 
priority given the mortgage under Section 6323, but the problem I am developing 
can and does destroy that priority. 

The key word is “assessment.” This means the time of determination of the 
tax and the posting of the same on a list or board in the Director of Revenue’s 
Office. It is sometimes referred to as a “secret lien.” From the time the tax 


is assessed, and not from the time notice is filed, that tax lien is prior to every — 


claim except that of a pledgee, mortgagee, purchaser or judgment creditor without 
notice of such assessment. 


*Address delivered to the Attorneys’ Section of The Kansas Savings and Loan League at Wichita, Kansas, 
on May 20, 1960. 
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As I pointed out, our mechanic’s lien law provides for a judgment foreclosure 
and the government under the federal lien law has successfully taken the position 
that a mechanic's lien is an inchoate or imperfect lien until reduced to judgment. 
The leading case in this connection is the United States vs. White Bear Brewing 
Co., 350 U.S. 1010, which interprets an Illinois statute containing many pro- 
visions of the Kansas statutes, and providing, among other things, that a lien 
was duly filed before the tax assessed in the Director’s office and prior to the 
filing of any notice of tax liens. The decree foreclosing the mechanic's lien, 
however, was not effective until subsequent to the assessment of certain federal 
taxes and the filing of the notice. The United States Supreme Court held that 
the federal tax lien had precedence over the mechanic's lien even though the 
mechanic’s lein related back to the commencement of the work and prior in time 
to the first assessment of federal taxes. 

The Kansas Statute, which must be interpreted in light of the Federal law 
(U.S. vs. Acri, 348 U.S. 211) would undoubtedly be interpreted in the same 
manner and the lien determined to be imperfect until reduced to judgment. 

With this basis of law covering mechanic’s liens and tax liens we can now 
consider their effect upon a mortgage priority. 

Let us take, as an example, a situation wherein Mr. A contracts for the 
construction of a house and Mr. B constructs the house. A thereafter secures 
from C a mortgage, which mortgage is recorded. B then files his mechanic’s 
lien because A failed to pay. Thereafter a federal tax lien is assessed and filed. 
Under the state statute, the mechanic’s lien is prior to the mortgage. There can 
be little doubt but what the mortgage is prior to the federal tax lien. There can 
also be little doubt but that the mechanic's lien is prior to the mortgage, and 
under the rule laid down above, since the tax lien was assessed before the 
mechanic’s lien was reduced to judgment the government’s claim is ahead of 
the tax lien. We therefore have a mechanic's lien ahead of a mortgage; a mortgage 
ahead of a tax lien and a tax lien ahead of a mechanic’s lien. This then is called 
a “circular lien.” 

Cannot an attorney representing a mortgage company feel that his client is 
secure, if on foreclosure, funds would be available to pay the mechanic's lien 
and his client’s mortgage? It is here, as the result of the decisions of the federal 
courts on circular liens, that those of us who have given credence to the old 
rule of “first in time, first in right” must take a second look and experience a 
feeling of insecurity. 

Because of the limited time, I will cite only one case, however, I will be 
glad to furnish many supporting cases upon the request of anyone here who 
may wish them. The cases cover as well as mortgagees, conditional vendors, 
attachments, garnishments, notes and even a case where the government had 
priority over an attorney's lien for a share of proceeds as contingent fee recovered 
in litigation. 

In the case of United States vs. New Britain, 347 U.S. 81, decided in 1954, a 
Connecticut court had determined municipal tax and water rent liens as prior 
to a federal tax lien as well as prior to a mortgage. The government conceded 
that the mortgage was prior to their claim but appealed the decision on the 
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basis that the lien for municipal tax was not a perfected lien and therefore inferior 
to the government’s claim from the time it was assessed. The United States 
Supreme Court reversed the lower court stating that the rule—“first in time, first 
in right”—was not applicable if it makes the lien of the United States invalid. 
The court stated that they were not interested in whether or not the state 
received its taxes prior to mortgagees or judgment creditors. That was a matter 
for state law. The court then set out what is the present rule in these United 
States in connection with circular liens. They first established a mortgage fund 
and put into such mortgage fund, out of the proceeds of sale, the amount sufficient 
to pay such mortgage. The balance of the funds were paid upon the tax lien due 
the United States. Thereafter the municipal lien, being prior to the mortgage 
lien, satisfied its debt out of the mortgage proceeds and the mortgage company 
received the balance. 

This is a wonderful theory when there is plenty of money to go around. Our 
problem arises when there isn’t. 

Let me explain a little more fully. Assuming our example of a few minutes ago 
wherein B constructed a house and had a lien, C had a mortgage upon the 
house inferior to the lien, and A owed a federal tax which was assessed and 
notice filed subsequent to the lien and mortgage being filed. Assuming further, 
that the mechanic’s lien was $10,000.00, the mortgage was $10,000.00, the federal 
tax lien was $10,009.00, and the property sold for $20,000.00. Ten thousand dollars 
would first be put into a fund for the mortgage. The remainder would be paid to 
the Federal Government in payment of its federal tax lien. The court would 
then say to the mortgagee, “Now, you concede that the mechanic’s lien is superior 
to you, and the federal tax lien having been satisfied, then the remainder of the 
proceeds must be divided between you and the mechanic's lein. We will, therefore 
permit the mechanic's lien to dip into the proceeds and you get what is- left.” 
In our example, the mechanic's lien is paid in full, the government’s lien is paid 
in full and the mortgagee sustains a 100 percent loss. This is wholly inequitable 
but it is the law in effect at this time and has been accepted in this state in 
both Federal and State Courts. 

For your information, it seems the only explanation the Supreme Court had 
in the above cited case for this inequity was that the mortgage company had an 
opportunity to protect itself by paying the delinquent real estate and water rent 
tax. Even if the mortgage instrument would permit payment of the mechanic's 
lien and merger in the mortgage balance, careful research would be required 
before recommending such action because of many conflicting opinions on this 
point which I do not have time to cover here . 

It is clear, however, that a burden has been placed upon the lending institution 
to adequately protect itself from what appears to be a law of confiscation. 
The attorney for such an institution must set up adequate practical steps in the 
loan processing to properly protect his client. 


The following are citations— re: Federal tax liens: 

United States v. American Nat'l Bk of 
Louisville 

255 F. 2d 504 (5th Cir. 1958) 


United States v. Bess 
357 U.S. 51 (1958) 
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JUSTICE DEPARTMENT TO COOPERATE IN BAR 
DISCIPLINARY PROGRAM* 


Chicago—The American Bar Association has been informed by the Justice 
Department that its legal personnel in Washington, and U.S. attorneys through- 
out the country, will make available to the ABA and to state and local bar 
associations “evidence considered adequate to support grievance committee 
action in cases of professional misconduct” involving members of the legal 
profession. 

A memorandum requesting such cooperation was circulated recently to Justice 
Department personnel by Deputy Attorney General Byron White after an 
exchange of correspondence between the then president of the ABA, Whitney 
North Seymour of New York, and Attorney General Robert Kennedy. 

Justice Department attorneys regularly review testimony before Congressional 
investigating committees, and earlier this year Mr. Seymour asked that evidence 
emanating from that source, which might warrant disciplinary investigation 
by the grievance committees of state and local bar associations, be made 
available to the appropriate associations either direct or through the ABA. 
Responsibility for investigating disciplinary infractions involving lawyers rests, 
in the first instance, with local and state bar associations in the jurisdictions 
in which they practice. Authority to censure, suspend or to disbar an attorney 
rests only with the highest court in each state, in most instances. The ABA’s 
authority is limited to expelling members from the Association upon evidence 
of ethical violations. 

Deputy Attorney General White’s memorandum to U.S. attorneys and Depart- 
ment personnel said in part: : 

“Following recent informal discussions and an exchange of letters, the Attorney 
General and Whitney North Seymour, President of the American Bar Association, 
have agreed to an arrangement whereby this Department will refer, for action 
of the Association or responsible state or local bar associations, evidence con- 
sidered adequate to support grievance committee action in cases of professional 
misconduct. 

“In soliciting the Department’s cooperation, Mr. Seymour expressed the view 
that the bar associations are concerned that instances of unethical conduct have 
gone unheeded in the past because means for bringing alleged misconduct to 
the attention of appropriate disciplinary authorities have not been available. 
Regrettably, the publicity surrounding disclosures of alleged misconduct in the 
area where it occurs (as, for example, in the District of Columbia) does not 
always reach the State in which the lawyer involved would be subject to 
discipline. The Attorney General feels that the professionally trained personnel 
of the Department of Justice can assist the bar in this respect and at the same 
time share actively the responsibility of the profession for maintaining high 
standards of ethical behavior. 

“Evidence of unethical conduct may be found in the various transcripts of 


Pm Committee on Public Relations of the ABA, American Bar Center, 1155 East 60th Street, Chicago 
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proceedings developed in the conduct of a trial or in the course of a congres- 
sional or administrative hearing. Implicit in the agreement of cooperation with 
the American Bar Association is the assumption that these transcripts, par- 
ticularly of congressional hearings, are more likely to be reviewed in the regular 
course of Departmental business than to receive the systematic attention of 
bar groups. However, reportable unethical conduct need not necessarily be 
limited to matters appearing in a transcript. If professional misconduct is 
disclosed in a review of evidence (which may be instituted for other purposes ) 
or in correspondence or any other source and a report is made, the report can 
be the means for instituting disciplinary action through proper authorities. 

“It is not in the spirit of the arrangement that Department personnel con- 
stitute themselves vigilantes to develop disciplinary cases from the transcripts 
or other sources. Nor is it expected that a determination be made as to whether 
a clear-cut violation of conduct has occurred. Difficulty in arriving at clear-cut 
decisions in this area is understandable. The purpose is to assure that timely 
and reliable information from these sources is transmitted, after thorough 
examination, to bar disciplinary committees as a means for enabling them to 
start the local machinery of investigation.” 
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INTERPROFESSIONAL CODE OF KANSAS FOR 
ATTORNEYS AND PHYSICIANS* 


A. PREAMBLE 


Acknowledging that a substantial part of the practice of law and medicine 
is concerned with the provlems of persons who are in need of the combined 
services of a lawyer and doctor; that the public interest and individual problems 
in these circumstances are best served only as a result of cooperative efforts of 
all concerned; that members of both the legal and medical professions share 
an obligation to the individual and to society, we, the members of the Bar 
Association of the State of Kansas and The Kansas Medical Society, do adopt 
and recommend the following declaration of principles as standards of conduct 
for attorneys and physicians, in interrelated practice. 


B. COoopERATION BETWEEN PROFESSIONS 


1. It is recognized that the welfare of the physician’s patient and the 
attorney's client requires complete cooperation between the physician and 
the attorney in all cases involving their combined services. 

2. A physician should not advise on the amount of damages a patient should 
seek to recover, nor advise against the employment of an attorney. An attorney 
should not ask a physician to form or express an estimate of money damages in 
behalf of a patient. A physician, however, should be prepared to formulate 
and express an opinion as to the extent of disability, if any. 

3. It is recognized that an attorney is the advocate of his client, and does 
not and cannot properly represent both sides. It is also recognized that a 
patient's attending physician has an obligation to furnish the patient’s atterney 
with proper medical facts. 


C. Reports AND CONFERENCES 


1. There should always be one or more conferences between the physician 
and attorney relative to the common problems in a particular case. Arrange- 
ments for conferences should conserve the time of all parties and should be held 
at the mutual convenience of the physician and attorney. 

2. The physician should feel obligated to point out anything which he 
believes will be helpful in presenting the patient’s case and any weaknesses in 
opposing medical theories or testimony. 

3. It is the obligation of the attorney to arrange desirable conferences and to 
apprise the physician of the significance to the case of the particular medical 
testimony involved. The attorney should always invite and answer all questions 
of the physician concerning the evidence or its presentation, and should counsel 
the physician relative to cross examination. 

4. A physician is entitled to the written authorization of the patient before 
he furnishes any attorney information concerning the history, physical condi- 
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tion, diagnosis or prognosis of a patient, and the attorney should furnish such 
written authorization in advance of a request for a conference or medical report. 

5. The patient's attorney is entitled to a prompt report from the attending 
or treating physician concerning the medical facts, including history, treatment, 
diagnosis and prognosis. It is the obligation of the attorney to outline to the 
physician the matters he deems desirable to be covered in a medical report. 
A medical report shall be furnished as promptly as possible. 


D. MeEpIcAL TESTIMONY 


1. The physician recognizes that medical testimony is often absolutely 
essential. 

2. The attorney should make arrangements to permit the doctor to testify 
at the most convenient time and without unavoidable delay in the courtroom. 

3. It is recommended that a conference should always be held prior to 
testimony. 

4. If an attorney plans to have a subpoena served on a physician he should 
notify him, preferably in advance, of service where circumstances permit. The 
physician recognizes that in many cases justice requires the service of a subpoena. 

5. It is recognized that the administration of justice by the courts cannot 
depend upon the convenience of litigants, attorneys or witnesses, including 
physicians called to testify. Therefore: 

(a) The attorney should notify tlie physician as far in advance as 
possible as to when he is to be needed to testify, and keep him notified 
and advised as to any changes in this respect as they arise. 

(b) The physician should arrange to appear promptly when requested 
and do so unless prevented by circumstances which would constitute legal 
excuse. 

6. The physician, while testifying should: 

(a) At all times maintain the dignity of his profession. 

(b) Answer questions as concisely and objectively as possible, using 
terminology, when permissible, which is understandable to a jury of laymen. 

(c) If he does not know the answer to any question, so state and make 
no attempt to conjecture or theorize, or give answers not responsive to 
questions propounded or volunteer testimony. 

(d) Under no circumstances permit any bias, prejudice, favoritism or 
personal interest to influence his testimony. 

7. The attorney, in examining or cross-examining a physician, should: 

(a) Avoid questions which browbeat or badger the physician. The 
physician recognizes that it is the attorney's obligation to his client to be 
responsible for the trial of the case, and recognizes that cross examination 
is a necessary part of the process of justice. 

(b) Prepare and propound all questions to the witness in such form 
and manner as will permit clear understanding and a forthright answer. 

(c) Cooperate with the physician by minimizing, as far as practicable, 
the time required for the physician to remain in court. 

8. A physician treating a patient has a definite obligation to his patient to 
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cooperate with the patient's attorney in presenting the medical facts in court. 
A physician called upon to examine a nonpatient has the right to decline 
making such an examination, but if he undertakes an examination for the purpose 
of reporting as an expert he may also expect to be called to testify as an expert 
witness. 


E. CoMPENSATION FOR SERVICES OF PHYSICIANS 


1. A physician is entitled to reasonable compensation for professional services 
rendered. An attorney is prohibited by the ethics of his profession from making 
payment to the physician for medical reports or testimony, unless he has an 
agreement with the client for reimbursement. Such compensation must be paid 
by the patient or client. The physician is prohibited by the ethics of his profes- 
sion from entering into any arrangement whereby the physician’s charge is 
determined by the amount of financial recovery. 

2. Notwithstanding that the attorney cannot assume an obligation to pay 
the fees of a physician, the attorney should ask authority of the patient to pay 
the physician direct for his services out of any money recovery obtained for 
the patient. It shall also be the obligation of the attorney to cooperate with 
the physician in making all proper arrangements for payment for his services. 

3. When a physician testifies as an expert witness his fees will be paid by the 
party calling him, in such amount as shall be agreed upon with the attorney 


representing such party. 


4. Although the physician must set his own fees, it is suggested that a 
reasonable standard in many cases would be the equivalent of what the charge 
would be to a patient for the same amount of time and skill for professional 
services. : 

5. No attorney shall charge a fee to a physician for collection of an account 
for medical services, collected in personal injury litigation for the client-patient. 


F. Jomvr Menicat—Lecat CoMMItTEE 


The Bar Association of the State of Kansas and The Kansas Medical Society 
shall each appoint six members from its profession who shall serve on a com- 
mittee, two to serve for a term of one year, two for a term of two years, and 
two for a term of three years, and thereafter members shall be appointed for 
a term of three years, and said twelve individuals shall constitute the Joint 
Medical-Legal Committee. Such committee shall: 

(a) Promulgate such suggestions as may be necessary to carry into 
effect the principles hereby adopted. 

(b) Jointly attempt to mediate and arbitrate, in the first instance, any 
disputes arising between individual physicians and lawyers or between the 
two professions. 

(c) Report annually to each of said organizations the work of the 
committee during the year and make such recommendations to said organiza- 
tions as the committee deems desirable. 
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G. ENACTMENT 


This code shall become effective upon its adoption by the Bar Association 
of the State of Kansas and The Kansas Medical Society [May, 1958]. It shall 
be subject to amendment by joint action of the two professions and shall guide 
both professions in their interprofessional relationships in a spirit of cooperation 
and understanding. 
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NOW —A NATIONAL SERVICE FOR LAWYERS* 


Bar associations and law offices have increasingly been providing leadership 
in improving the economic situation of lawyers. As an aid in this effort, law 
offices, bar associations, legal specialty groups and governmental organizations 
may now call upon a complete, specialized consulting service to assist them in 
the solution of problems in management and economics. This service is available 
on a nation-wide basis. 

Certain lawyers had recognized for years that other learned professions and 
business enterprises rely upon qualified management consultants to provide 
assistance in managerial, economic and administrative problems. In the mid- 
fifties, these interested lawyers, who were concerned with the relative decline in 
lawyers’ income, invited Daniel J. Cantor to make a careful analysis of law office 
practices and to write on this subject. At that time, Mr. Cantor headed a re- 
spected Philadelphia management consulting organization and maintained an 
affiliation as a special university lecturer in management and business economics. 

As a result of Mr. Cantor’s study, he prepared the article “Auditing Law Office 
Management” which appeared in The Practical Lawyer in April 1958. Favorable 
response and resulting consultation engagements in law offices, led him to write 
“Compensation of Law Associates” and “Developing the Law Office Manual,” for 
that publication. 

These articles, his growing consultation work with law offices, and requests 
by bar associations for specially prepared talks on the subjects of office manage- 
ment and legal economics provided the beginning of a specialized practice for 
the legal profession. National encouragement regarding this new specialty re- 
sulted in the extensive geographic provision of this new service since 1958. 

A staff member with thorough grounding in law office problems was added to 
the specialty organization the first year. She is Mrs. Mary Ann Altman, a graduate 
of the Dickinson School of Law and former office manager of a major Philadel- 
phia law firm. 

Other staff members were added in time, and a research department was 
established, headed by Robert I. Weil who brought to his position experience in 
management and economics. 

In 1959, Mr. Cantor was approached by Callaghan and Company of Chicago 
to assume the editorship of the first journal devoted exclusively to this new 
specialty, appropriately titled Law Office Economics and Management. This 
quarterly journal first appeared in May, 1960. The journal has been fortunate in 
having the active advice, cooperation and interest, among others, of the two deans 
of legal economics, Reginal Heber Smith of the Massachusetts Bar and Dwight 
G. McCarty of the Iowa Bar. 

As a result of Mr. Cantor’s deep interest and accomplishments, state bar as- 
sociations began to call upon his firm to work with them in developing special 
material on law office management and economics. In 1960, among other bar 


.» Canron & Company, Consultants to the Legal Profession, 926 Suburban Station 


Building, Philadelphia ; Pennsylvania. 
1 See “Improving the Lawyer’s Income” by Daniel J. Cantor in The American Bar Association Journal of 


August 1961. 
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association assignments, the firm was engaged as consultants to the Illinois State 
Bar Association. Guidance and assistance was provided to the Illinois State Bar 
Association in a highly successful program which included an economic survey of 
Illinois lawyers, a well planned economic institute, and the preparation of a 
comprehensive handbook. The institute on legal economics was attended by over 
1,000 Illinois lawyers.? Leaders of the Illinois State Bar Association have re- 
ported that lawyers who attended the institute have experienced significant re- 
sults in improved income. 

Among other assignments, the consulting firm has been retained in 1961 by the 
New York State Bar Association to develop, with its committee on professional 
economics, a comprehensive program for the economic betterment of lawyers in 
that State. As presently constituted, the program includes a survey of lawyers in 
private practice, a series of management workshops which will have been at- 
tended by more than 2,000 lawyers in many locations throughout the State, a 
special study of county minimum fee schedules, and private, “on location” con- 
sultation for member law offices on a planned basis. 

Work is now being developed with one of the leading law specialty associations 
to evolve improved and more uniform economic methods and procedures for its 
members. 

For the services available to individual law offices, which are designed to pro- 
vide measurable results or approaches to substantial improvement, a detailed list 
of the areas of law office economics and Deepens ye has been developed by 
Mr. Cantor’s firm, including: 


Internal compensation and income planning. 
Law office systems and procedures. 
Organization of lawyers and nonlawyers. 
Personnel administration for the professional and clerical staff. 
Arrangements between lawyers. 
Mechanization, including equipment and the application of electronic data 
processing, where appropriate. 
Formation of new firms, mergers and problems of growth. 
Special projects as requested. 
Office Manuals of policies and procedures. 
Inquiries regarding these services to law offices, bar associations and legal 
specialty organizations may be addressed to the firm’s headquarters at Suburban 
Station Building, Philadelphia 3, Pennsylvania. 
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Institute Opens a New Era” by Reginald Heber Smith in the September 1960 issue of the 


2See “Illinois 
ABA Journal. 
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American Bar Association. Section of Ju- 
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Foreign Relations law, Tentative 
Drafts nos. 5 and 6, May, 1961. 

Model Penal Code, Tentative Draft 
no. 13, April, 1961. 

Model Penal Code, Proposed Final 
Draft no. 1, April, 1961. 

A study of Definitional Problems in 
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Torts, 2d. Tentative Draft no. 6, 
April, 1961. 

Averbach, Albert. Handling accident cases. 
v. 4, Automobile cases. Lawyers’ 
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Casner, A. James. Estate planning. 3d ed., 
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District of Columbia Code Annotated. 
1961 ed., vs. 1 and 2. Gov't. pr. off., 
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pects of foreign investment. Little- 
Brown, 1959. 

German Penal Code of 1871 as of Apr. 1, 
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Mueller and Thomas Buergenthal. 
Rothman, c. 1961. 

Henn, Harry G. Handbook of corporations 
and other business enterprises. (Horn- 
book series) West, 1961. 


Lindman, Frank T. and Mcintyre, Donald 
M., Jr., eds. The mentally disabled 
and the law—the report of the Ameri- 
can Bar Foundation on the rights of 
the mentally ill. U. of Chi. pr., c. 1961. 

Loss, Louis. Securities regulation. 2d ed., 
3 v., Little-Brown, 1961. 

McCormick, Charles T. Handbook of the 
law of evidence, Lawyers’ ed., West, 
1954. 

McNiece, Harold F., Director of study. 
Heart disease and the law—the legal 
basis for awards in cardiac cases. 
(The report of a two year study under 


a grant from the National Heart In- 
stitute of the United States Public 
Health Service.) P.-H., Inc. 1961. 

Norwegian Penal Code, translated by 
Harold Schjoldager and Finn Backer. 
Rothman, c. 1961. 

Page, William Herbert. Treatise on wills, 
Rev. ed. by William J. Bowe and 
Douglas H. Parker. v. 4, c. 1961. 

Parker School of Foreign and Comparative 
Law. Bilateral Studies in Private In- 
ternational Law. Oceana: 


Eder, Phanor J. American-Colom- 
bian, 1956. 

Ehrenzweig, Albert A., Fragistas, 
Charalambos, and Yiannopoulos, 
Athanassios. American-Greek, 


961. 

Redeker, Harry S. and Reid, Charles K. 
II. Life insurance settlement options. 
Little, Brown, 1957. 

Richardson, James R. Modern scientific 
evidence—civil and criminal. W. H. 
Anderson, 1961. 

Schweitzer, Sydney C. Cyclopedia of trial 

. vs. 6-8. Baker, Voorhis, 
1961. (Also published as an inde- 
pendent work under title of “Proof of 
traumatic injuries” ) 

Seligson, Harold P. Building a practice. 
Rev. ed., Prac. Law Inst., 1961. 
Shaw, T. T., ed. Working with the Rev- 
enue Code, 1961. American Inst. of 

C. P. A.’s. c. 1961. 

Slovenko, Ralph, ed. Symposium on the 
Labor-Management Reporting and 
Disclosure Act of 1959. Claitor, 1961. 

Varon, Joseph A. Searches, seizures and 
immunities. 2 v., Bobbs-Merrill, 1961. 

Wiener, Frederick Bernays. Briefing and 
arguing federal appeals. BNA, Inc., 
1961. 

Wormser, Rene A. The planning and ad- 
ministration of estates. Prac. Law 
Inst., 1961. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time, and will be sent upon request. ) 
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PENSION AND PROFIT SHARING PLANNING* 


Since the release of its opinion 1959 A on Estate Planning, the ABA Committee 
has received requests from state and local Unauthorized Practice Committees for 
an opinion on Pension and Profit Sharing Planning and related subjects. These 
requests were prompted by certain advertising and solicitation on the part of 
various lay agencies engaged in the business of advising and planning with re- 
spect to these subjects. 

Pension, profit sharing and similar concepts have developed in recent years 
out of the desire of employers to induce desirable employees to take employment 
or continue work with the employer until retirement. These plans may take 
various forms, including pension plans, profit sharing plans, group insurance, 
fringe benefits, stock bonus plans, deferred payment employment contracts, and 
other incentive compensation arrangements. Most, if not all of them, involve a 
contractual relationship between employer and employee, either directly, or with 
the employee as a third party beneficiary. Many complex tax problems arise in 
considering which type of plan not only best suits the needs and desires of the 
individual employer but also qualifies for tax benefits. Among such complex tax 
problems are: Where, during employment, the employee contributes to a plan; 
where the trustee pays life insurance premiums or annuity premiums, or the em- 
ployer pays life insurance premiums; where the employee withdraws money or 
company stock from the plan or is entitled to withdraw funds but does not; where 
the plan terminates and the employee receives a lump sum; where the company 
merges or reorganizes and the employee then terminates his employment; or when 
a pension plan changes from insured to trusteed. Various tax problems also arise 
upon the employee’s resignation or discharge where he receives a lump sum, in- 
stallments of income beginning immediately or at a set age, or receives a deferred 
annuity contract or life insurance policy or company stock. Similar tax problems 
arise in connection with the employee's death before retirement, at severance of 
employment on account of disability and upon retirement. 

Thus a specific plan, in itself a legal instrument, must be prepared for the em- 
ployer, drawn with careful consideration as to whether it qualifies under federal 
tax laws and regulations. Often a trust instrument is also prepared to implement the 
plan. The following steps usually involved in connection with a plan are typical: 

1. The employer either as a result of aggressive advertising or of personal solicita- 

tion by the “consultant” becomes interested. 

2. Once the prospect is interested, the “consultant” gathers information relative to 
the employer's general objectives, the amount of money he can spend and de- 
tailed information as to the age, compensation, years of service, and other data 
respecting each employee. 

3. Various plans are outlined to the employer and the “consultant” points out the 
advantages and disadvantages of each, including accounting, financial and tax 
problems involved. The choice of plan and certain details to be included 
usually depend upon the “consultant's” advice as to whether or not the plan 
will finally qualify for tax benefits. 

4. After a decision as to the type of plan, the plan itself must be drawn. It con- 





*Sounce: American Bar Association’s Standing Committee on Unauthorized Practice of the Law, Informa- 
tive Opinion A of June 17, 1961. * ? 
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tains rules for eligibility, benefit provisions, including retirement, death, dis- 
ability and severance benefits, and provisions concerning termination of the 
trust, administration of the plan, investment provisions and the like. 

. The plan and trust agreement (if there is to be any), are presented to the em- 
ployer and, generally, to the trustee for comments and revisions. 

. In many instances, preliminary conferences are held with the Internal Revenue 
Service to discuss problem areas involved in a particular plan. 

. The necessary corporate papers for adopting the plan and placing it into effect 
must be drawn. 

. The plan in final form, together with necessary submission papers, is submitted 
to the Internal Revenue Service for approval. If the plan is for a bank or other 
institution regulated by state or federal statute, clearance must also be obtained 
from the proper regulatory office. 

‘ rm ate ii. a A 
should be put into effect. 

. If questions arise as to qualification on the part of the Treasury Department 
after the plan has been submitted, a conference must be scheduled with the 
Treasury Department representative to discuss necessary changes in the plan. 

. Following qualification of the plan and installation of the plan, questions in- 
variably arise from time to time conceming interpretation of the provisions in 
the plan, deductibility of excess contributions made to the plan, permissibility of 
suspending contributions in a bad year, etc. 


As we pointed out in the 1959 Estate Planning opinion, corporations, laymen, 
and lay agencies are prohibited from practicing law directly, and from practicing 


law indirectly by hiring lawyers to practice for them. Also, as held in State Bar 
Association v. Connecticut Bank and Trust Co., (1958) 145 Conn. 222, 140 A. 2d 
863, 69 ALR 394, a corporation may disseminate, as by means of a publication, 
general information with respect to various laws, but may not undertake to apply 
the law to the specific situation of a prospect without becoming engaged in the 
unauthorized practice of law. Nor may a corporation, layman or lay agency, 
under the guise of disseminating general information, lead a prospect to believe 
that he may or should come to the corporation, laymen or lay agency for guidance 
on the law, or that legal advice, including legal advice in the field of Pension and 
Profit Sharing Planning may properly be obtained from the corporation, layman 
or lay agency as well as from the lawyer. Nor, as was held in In re Bercu, 299 N.Y. 
728, 87 N.E. 2d 451 (1949), Gardner v. Conway, 234 Minn. 648, 478, 48 N.W. 2d 
788, 795 (1951) and Lowell Bar Ass’n v. Loeb, 315 Mass. 176, 186, 52 N.E. 2d 27, 
35 (1943) may such corporation or lay agency hold its¢lf out as, or act as, “a tax 
consultant.” Nor may they give specific advice concerning the effect of tax laws 
upon any specific contract, trust, planning or other document involved in pension, 
profit sharing and other plans. 

Similar to the observation we made in the Estate Planning opinion, certain lay 
activities geared to motivating a prospect to do something about his affairs in the 
way of providing pension, profit sharing and other plans for the benefit of his 
employees may be in the public interest, provided these activities do not invade 
the practice of law. Thus a general discussion with the employer of various types 
of employee benefit plans, which employee shall be covered as a matter of policy, 
the cost, whether the employee shall contribute something or the employer all, 
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retirement dates, death benefits, the funding of the plan (i.e. whether on a “pay- 
as-you-go” basis or through insurance) and other factors of a strictly financial and 
economic nature is proper, provided that no legal advice concerning particular 
plans or their eligibility under the tax laws is given. 

When, however, the “consultant” advises the employer that a specific plan is 
adapted to the latter’s particular circumstances; prepares a plan embodying data 
gathered from the employer and represents the plan as adequate to the employer's 
particular circumstances; advises that such particular plan qualifies for tax bene- 
fits under federal tax laws and regulations; draws a trust instrument as a part of 
a plan; gives specific advice regarding the effect of the tax laws and other laws 
upon the employer's contributions, upon withdrawals from the fund during em- 
ployment and upon the employee's resignation, discharge or death or upon 
methods of funding the plan; represents the employer in conferences with the 
Internal Revenue Service regarding qualification of the proposed plan, or any 
changes therein, under the tax laws and regulations; prepares corporate docu- 
ments putting a plan into effect; or, after a plan is adopted, advises as to the 
proper interpretation of the plan, deductibility of excess contributions, suspending 
contributions in a bad year, and the like, then he engages in the practice of law. 

As a specific example, if a “consultant” advises or draws a particular pension 
plan calling for a yearly contribution by the employer to be paid through a trust 
administered by a bank or trust company as trustee, and represents that such 
plan qualifies under the tax laws and regulations and advises that the employer 
is entitled to take an immediate tax deduction for its contributions but that the 
employee's tax is postponed until he receives the benefits of the plan, this is 
as surely the practice of law as when the lawyer advises his client respecting the 
same matters. 

In summary, if corporations, laymen or lay agencies attempt to give legal advice 
or render legal services in these fields, either directly or through lawyers, they 
become engaged in the unauthorized practice of law. Nor may they solicit the 
legal work involved and then hire lawyers to perform it. In addition, a corpora- 
tion, layman or lay agency may not submit to a prospect a form of Pension or 
Profit Sharing Plan, or other employee benefit plan, or any portion thereof, as 
suitable or possibly suitable to the prospect’s needs, whether or not adaptation 
or review by a lawyer is also suggested. Nor may it undertake to advise a 
prospect that a particular type of plan, or any portion thereof, is suited to the 
prospect’s situation, will save taxes, or has certain advantages under the Internal 
Revenue laws and regulations or any other branch of the law. And it may not 
avoid this result by stating that any such plan, or advice, is submitted subject to 
review by the customer's own attorney. 

The Committee views with mounting concern, and roundly condemns, adver- 
tising by lay agencies offering complete services in the design, installation and 
administration of pension and profit sharing programs and other employee 
benefit plans. Illustrating the length to which such lay agencies aggressively push 
their services in this field is a portion of a letter from a self styled “consultant” 
spelling out the services it will render: 

“After the plan was approved by your Board of Directors, we would then handle 
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all the installation of the plan, such as drafting of the trust instrument, drafting of 
employee booklets, draft of Board resolution, submission to the Internal Revenue 
Service, preparation of an administration manual, establishment of records for em- 
ployees, allocation of employees’ benefits, preparation and mailing statements to 
employees each year, preparation of all necessary tax schedules and forms for the 
Labor Department and any actuarial valuations that might be required. This 
would also be done on a fee basis which we would discuss after your acceptance 
of a plan.” 

We note also the following description of services to be supplied by certain 
mutual funds. 

“Pension and profit sharing plans for small firms: 

An easy way to set these up is now being made available through several mutual 
funds. Firms with as few as 3 or 4 employees or as many as 100 can get in on it. 
The mutual funds furnish everything . . . forms, schedule of contributions, account- 
ing methods . . . a big saving on consultants, legal fees, paper work. 

Tax savings apply to these plans just as to big company plans. And small firms can 
give their employees the same advantages as the bigs. Write us if you want names 
of some mutual funds that offer these plans.” 

Some of the advertising makes no mention of the use of the customer's own 
lawyer at any stage of the proceedings. Some advertisers offer to prepare all 
necessary documents which then must be “approved” by the customer’s counsel. 
The net effect of this advertising is to lead the public to believe that the con- 
sultant does the whole job and that the lawyer is either unnecessary or, at the 
most, need be called in only to “rubber stamp” the documents prepared by the 
lay agency. Moreover, some salesmen for mutual funds, in attempting to sell their 
investments to small companies, often offer a complete package which includes 
a set plan, a trust agreement and other previously prepared documents, without 
regard to the individual requirements of the particular prospect. 

The relationship between solicitation of legal work and unauthorized practice is 
always illuminating. Indeed, unauthorized practice is nearly always undertaken on 
the foundation of solicitation of legal work by a lay agency. Yet it is fundamental 
that lawyers cannot solicit Pension or Profit Sharing work, or any other type of 
legal work. Also, it is well recognized that the prohibition against solicitation and 
advertising enforced upon lawyers is vitally necessary in the public interest, and 
not something to be taken lightly. But it would be futile to try to protect the 
parties by prohibiting lawyers from solicitation of legal work, and, at the same 
time, to tolerate such solicitation by the wholly unqualified, unauthorized prac- 
titoner. Moreover, the public would not be protected if this prohibition were 
circumvented by permitting corporations, laymen and lay agencies to claim legal 
competence in these fields at the very same time that lawyers are forbidden to 
advertise it, or to solicit the legal work involved and then hire lawyers to perform 
it. To protect the public, the substance of the prohibition against solicitation of 
legal work must be enforced against laymen as well as against lawyers and not 
undermined through subterfuge. Thus, it follows that a holding out on the part 
of a corporation, layman or lay agency to perform or furnish legal services in these 
fields, or as willing to engage in or be consulted with respect to “Pension Plan- 
ning,” “Profit Sharing Planning,” or something similar, is prohibited as itself the 
unauthorized practice of law. 
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GENERAL PRACTICE SECTION OF ABA FAVORED 


An American Bar Association special committee has taken the first steps toward 
establishment within the ABA of a Section of General Practice to serve the profes- 
sional needs of the country’s lawyers in general practice. 

The idea back of the move is to provide a forum to assist GPs in meeting the 
broadening demands for legal services in new as well as traditional fields of law. 
More than half of the nation’s quarter million lawyers are in general practice, in 
spite of a trend in recent years toward specialization in certain fields of law. 
Similarly, more than half of the 102,000 members of the American Bar Association 
are classified as general practitioners although some of these engage largely in 
particular branches of practice. 

The special committee, created by the ABA Board of Governors in August 
to explore the subject, has made a preliminary report favoring establishment of 
the new general practice section. The committee chairman is John D. Randall, 
of Cedar Rapids, Ia., former ABA President who is himself a general practitioner. 
The current President of ABA, John C. Satterfield, participated in the committee 
session in Chicago on Nov. 5. Formal authorization to establish the section must 
be voted, however, by the policy-making House of Delegates. 

In accordance with ABA procedures for that approval, Chairman Randall an- 
nounced the special committee would informally seek to obtain names of present 
or prospective members of the ABA who would enroll in the section if and when 
it is established. He said the committee hopes to obtain such expressions of intent 
from 2,500 or more lawyers initially. The present plan is to then submit the pro- 
posal to the House of Delegates at the 85th annual meeting of the Association 
next August in San Francisco. 

At the present time the ABA has 18 sections, most of them concerned with 
specialized fields of law. While many Association members in general practice 
now are members of one or more of these existing sections, Mr. Randall said the 
committee concluded there is a clear and growing need for a separate GP section 
which would provide facilities for continuing legal education to help them keep 
abreast of new developments in the law and in trial techniques, as well as to 
generally sharpen their professional skills. He said the proposed section would 
concern itself with: (1) the holding of panels of knowledgeable lawyers practicing 
in special fields, presenting to the general practitioner information which would 
enable him to recognize legal problems in such specialized fields; (2) the dis- 
cussion of office management and the handling of clients by the individual or 
by small partnerships; (3) holding seminars on legal subjects of general interest; 
(4) publication of literature of interest to the general practitioner, and (5) dis- 
cussions of how the lawyer could best fill his role as a public servant and a com- 
munity leader. 

At its recent meeting the special committee adopted this statement of the pur- 
pose of the proposed Section: 

“The purpose of this Section shall be to promote the objects of the American 
Bar Association by enhancing the role and skills of lawyers engaged in the general 
practice of law, through study, collection, development and dissemination of 
material on subjects of interest and concern to them, cooperating with and en- 
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couraging membership in other Sections of the Association, gearing its activities 
to basic principles and procedures and utilizing publications, meetings, seminars, 
committees and other suitable media for this end, thereby promoting the objects of 
the American Bar Association.” 

Either present or prospective members of the American Bar Association who 
are interested in joining the proposed new section were requested by Chairman 
Randall to write to: American Bar Association, Committee for the Proposed 
Section of General Practice, 1155 East 60th St., Chicago 37, Illinois. He asked 
that they indicate whether they are present members of ABA and prospective 
members of the proposed new section. 


INSTITUTE ON CORPORATE FINANCING 


“Corporate Financing” will be the topic of an institute sponsored by the Law 
Center of the University of Kansas City (Missouri) on January 13, 1962. 

The program, to be offered on a technical level, will be presented by outstand- 
ing authorities on corporate financing procedure in Kansas City and will include 
discussion and study of: The investment letter, exemptions, legal problems and 
procedures in private placements and public placements, accounting aspects of 
public and private placements. Further information may be obtained through 
the Law Center, University of Kansas City, Kansas City, Missouri. 
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KING OR PEOPLE?* 
By STEADMAN BALL, of the Atchison, Kansas, Bar 


At the beginning let me say that this is not a legal brief. It is not the purpose 
of this discussion to analyze the cases on governmental immunity. The purpose 
is to analyze whether, in our time, the theory that “the king can do no wrong” is 
sound in principle, if indeed it ever was. 

As I present my argument that the theory of governmental immunity should 
be abolished I want you to keep in mind that I am not a plaintiffs attorney. 
While our law firm does represent plaintiffs in many cases, we more often find 
ourselves on the defense side. I want you also to keep in mind that I have served 
as a city attorney, and that two other members of our law firm have served as 
city attorneys, and that a former member of our firm, who is now a district judge, 
served as a city attorney. 

I simply feel that the doctrine, conceived in the early days of the English com- 
mon law, born out of the theory of the divine right of kings, does not have any 
place in our constitutional system, the cardinal principle of which is the ac- 
countability of government to its citizens. I believe that “equal justice under law” 
should mean just that. I am unable to follow the sophistry or mental gymnastics 
by which we forbid a governmental unit from appropriating a man’s property, 
changing the grade of his street, or maintaining a nuisance in his neighborhood, 
without paying him for it, but allow it to put a reckless or even drunken driver 
behind the wheel of an automobile and kill or permanently disable this same man 
with impunity. 

Let me give you an example. In Ahrend vs. City of Kansas City, Kansas, 173 
Kan. 26, 243 P. 2nd 1031, plaintiff alleged that he was standing in the door of 
a warehouse when a city truck came up for the purpose of obtaining a load of 
material, that the driver of the truck was drunk and paid no attention to signals 
of any kind and backed into the plaintiff, injuring him severely. The defense of 
the city that this driver was obtaining cement for the city to use in the per- 
formance of its governmental functions was held to be good. 

If this plaintiff had been injured in his property rights he would have had 
redress. Even if he had been injured personally by a mob he could have re- 
covered under a special statute, but not when injured by a drunken driver in a 
city truck. 

How much of a hazard is this? It could be said in years past that governmental 
units employed relatively few people, most of them engaged in non-hazardous 
tasks. But this has all changed. Gene Mitchell pointed out in an article in the 
Kansas Bar Journal in 1952 [XX JBK p. 283]: 

“Goverment is our largest employer, our wealthiest financier, our largest 
property owner, and our most immediate employer.” 

Everyone listening to me knows that government is the biggest business in 
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the United States today. And yet we place upon all other businesses requirements 

from which government continues to be immune, and absolve it from responsibil- 

ity for acts which place millions of people in jeopardy every day. One prominent 

Kansas lawyer, who incidentally like myself is more of a defense lawyer than a 

plaintiff's lawyer, in a letter to me during the last session of the legislature said: 
“It has always seemed to me that Government ought to be more responsible 
and have a greater morality than required of individuals and private corpora- 
tions, but the present law is exactly the opposite.” 

Without trying to put my worthy opponent on the spot, I say to you that the 
question is no longer whether governmental immunity should be abolished. It 
is now when will it be abolished. That it will be is, in my opinion, as certain as 
that night follows day. For generations leading writers on legal subjects have 
attacked it as unsound, immoral, and impractical. Within the last ten years 
those attacks have become a veritable din. People are shocked and outraged by 
the agencies of a democratic society still trying to assume the prerogatives of a 
crowned head, whose official connections with our society were long ago severed. 
And no group has been protesting louder than the students in our law schools, 
many of whom will be the legislators and judges of tomorrow. In preparing 
this talk I read articles by twelve students of the Kansas University and Wash- 
burn law schools, all written within the last ten years, appearing in the journals 
of our state bar association and of the law schools. I am sure that further research 
would have revealed more. 

Let’s look at what some of these say. 

On page 357 of Vol. XXII Kansas Bar Journal is found this language: 

“Is not the protection of life and limb by organized society superior to the 
rights of property?” 

On page 185 of Vol. XXV Kansas Bar Journal is found this language: 

“The concept of popular sovereignty has two concommitant purposes, to 
protect the individual by government, and to protect the individual from 
government. Indeed, the prime motive in establishing our form of govern- 
ment is because we knew the king could do wrong.” 

On page 324 of Vol. XXVI of the Kansas Bar Journal the author points out that 
Abraham Lincoln stated more than a century ago: 

“It is as much the duty of government to render proper justice against itself, 
in favor of its citizens, as to administer the same between private individuals.” 

Both legislative bodies and the courts are now moving in the direction of 
abolishing the last vestiges of governmental immunity. 

In 1946 by the passage of the Federal Tort Claims Act, Congress, for all prac- 
tical purposes, enacted a general waiver of immunity by the federal government 
from tort actions arising out of negligence or wrongful acts or omissions of federal 
employees. 

On November 8, 1949, by election then held, the New York Constitution was 
amended to make the Court of Claims a court of record to be presided over by 
judges having the same qualifications and subject to the same restrictions as 
justices of the Supreme Court. The immunity from tort action has been waived 
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and the state and its political subdivisions are liable in damages to those injured 
by the misfeasance or non-feasance of its employees and agents. 

In 1950 the legislature of Kentucky granted jurisdiction to a Board of Claims, 
which may make awards enforceable as court judgments against the Common- 
wealth, any of its departments or agencies, or any of its agents or employees 
while acting within the scope of their employment. 

In 1957 the Supreme Court of Florida in the case of Hargrove vs. Town of 
Cocoa Beach, 96 So. 2nd 130, denounced the antiquated principal that the king 
can do no wrong, and pointed out that the court had never recognized it. 

In 1959 the Supreme Court of Illinois in the case of Molitor vs. Kaneland 
Community Unit District No. 302, 18 Ill. 2nd 11, 163 N.E. 2nd 89, held that a 
school district was not immune from tort actions for personal injuries. On page 
26 of the opinion [96 of N. E. citation] the court says: 

“We have repeatedly held that the doctrine of stare decisis is not an in- 
flexible rule requiring this court to blindly follow precedents and adhere to 
prior decisions, and when it appears that public policy and social needs 
require a departure from prior decisions, it is our duty as a court of last 
resort to overrule those decisions and establish a rule consonant with our 
present day concepts of right and justice.” 

Thus it will be seen that the federal government and several of our more 
populous states have discarded almost completely the theory of governmental 
immunity from liability for torts. 

In Kansas we still cling to the theory that the “king can do no wrong,” although 
we pride ourselves upon being one of the progressive states of the Union. True 
we have whittled away some of the immunity by statutes covering particular 
situations, and the courts have held municipalities liable in the performance of 
proprietary functions as distinguished from governmental functions. In the latter 
the distinction between the two seems to be a twilight zone rather than either 
light or dark. 

In the 1961 session of the legislature Senator Howard Harper and myself in- 
troduced Senate Bill No. 82 which would have waived the immunity of the state 
and all subdivisions or agencies thereof. The judiciary committee would not 
recommend this for passage, but the committee itself did introduce Senate Bill 
No. 339 requiring every state agency to purchase motor vehicle liability insurance 
and medical payments insurance with not less than $25,000.00 liability for bodily 
injury to, or death of, one person, not less than $50,000.00 for two or more persons, 
and $1,000.00 medical for each person. This bill passed the Senate by a vote of 
25 to 10. Only two of the nineteen lawyer members of the Senate voted against 
it. The bill was referred to the State Affairs Committee in the House, which 
recommended it for passage, but it was killed in the Committee of the Whole. 
Several of those opposing it there told me they would have voted for the original 
bill completely waiving immunity. 

But is legislation for this purpose necessary? The doctrine itself has been 
based on public policy. It is closely akin to the now repudiated doctrine that 
non-profit charities were not liable in tort. Until the decision in Noel vs. Men- 
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ninger Foundation, 175 Kan. 751, 267 P. 2nd 934, the Kansas Supreme Court had 
held such charities immune. In that decision it reversed this position. Why? 

It is pointed out by James Wheat in his article in Vol. XXV of the Kansas Bar 
Journal [p. 192]: 


“In this connection the recent case of Noel v. Menninger Foundation is 
analogous. Prior to this case, nonprofit charities were freed from tort re- 
sponsibility. The reason given was that charities were of such benefit to 
society that there should not be any burden forced upon charities which 
might discourage their activities. The Noel case held that there had been a 
change of conditions and social philosophy since the adoption of the former 
rule. The reasons for the new ruling are: [1] The hardships and burdens 
of charities have ceased; [2] Charities own vast properties; [3] Charities may 
purchase insurance for protection; [4] Sound social policy requires charities, 
like other entities, to pay for their negligence. The same reasoning may be 
applied to the government. Yesterday, the government was mainly a vol- 
unteer fire department, but today, the government is an immense institution 
with vast assets under its control. Immunity from suit is no longer necessary 
for the state to be able to survive. There seems to be no reason why the 
activities of the state should not be conducted by the same standards of fair 
play as nonprofit charities. Society would benefit from the transition of an 


irresponsible to a responsible government.” 


And in this connection we would like to point out again the language quoted 
above from the Supreme Court of Illinois to the effect that stare decisis is not a 
shrine at which all must bow throughout eternity. The Kansas Supreme Court 
definitely and firmly took the same position in the Menninger case. 

But let’s go a step further. In the Menninger case the Kansas Supreme Court 
pointed out [p. 762] that Section 18 of our bill of rights reads: 


“All persons, for injuries suffered in person, reputation or property, shall 
have remedy by due course of law, and justice administered without delay.” 

And on p. 763 the court says: 

“Had it been the intent of the framers of our constitution to grant immunity 
to charitable organizations for their torts, provisions would have been made 
for such.” 

Would the same not be true of governmental units? Where does our constitu- 
tion grant any immunity to them? It is doubtful the doctrine of governmental 
immunity has ever properly been a part of the law of this state. If it has, the 
reasons are gone. In the concluding paragraph of the Menninger decision the 
Supreme Court says: 

“For the foregoing reasons, we are of the opinion that if public policy ever 
required that charitable institutions should be immune from liability for the 
torts of their servants, that public policy no longer exists.” 

Lorin twas gs iP ak, iat Mershon in the 
Washburn Law Journal [Vol. I, p. 243]: 

“In the light of the questionable foundation upon which governmental im- 
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munity has been founded in this country, it may be questioned whether the 
Kansas Court should cling to the strict governmental immunity theory. The 
law is a changing and flexible entity and should not be bound by chains of 
antiquity. Sovereignty resided in the King in the English Monarchy, but the 
ultimate conclusion is that in a democracy, Sovereignty resides in the people. 
The unparalled expansion of governmental functions, and the contact of 
governmental agents with the general public, exposes the citizen to a greater 
danger of tort injury than ever before. For this reason, it would appear that 
public policy requires a departure from the ancient doctrine of governmental 
tort immunity.” 





192 The JourNaL 


The Journal of the Bar Association of the State of Kansas 


November, F May — tenting Contentions and with the 
Serene Raper gwar See ae ere sen ap es ity of Kansas School of Law. 


Price for n Single Copy, #2, if available; to Members, $1.50. 


ASSOCIATION OFFICERS EXECUTIVE COUNCIL 

F. C. Bannon (Dist. 1) L orth 
Crarron M. Davis (Dist. 2) —.................. Topeka 
Joz F. Barcxu (Dist. 3) Chanute 
James B. McKay, Jn. (Dist. 4) 

L. A. McNatuey (Dist. 5) 

Howanp C. Kuve (Dist. 6) -...._.........__. Wichita 
Wester E. Brown (Dist. 7) —............. Hutchinson 
Manrvin E. Tuoompson (Dist. 8) —................ Russell 
Maurice Wiipcen (Dist. 9) —................. Larned 
D. B. Lane, Past President __...__....... Scott City 























BOARD OF EDITORS 
Franxirw Connick, Editor-in-Chief, Topeka 
Frep E. Guuicx, Associate Editor, Topeka 
Joun F. Esznnanpr, Associate Editor, Wichita 








J. C. Ruprenrman 
F. J. Monzav 
Scuurizr W. Jackson 

















The Editorial Board does not assume collective 
Each article or communication, 
the name or the initials of the writer. 


NEW COMMITTEES APPOINTED 
In addition to those listed in the August 1961 Bar Journal (Vol. XXX, pp. 
82-88), the following Committees of the Bar Association of Kansas have been 
appointed: 
PROFESSIONAL ASSOCIATIONS COMMITTEE 
John F. Hayes, Chairman ___. Hutchinson Howard W. Harper —.._.... Junction City 
Robert H. Nelson Wichita William B. Ryan Norton 


Robert B. Berkley Salina Ervin G. Johnston __________ Kansas City 
Dale Kidwell Wichita James B. McKay, ex-officio ._. E] Dorado 


UNIFORM COMMERCIAL CODE COMMITTEE 


Dean John E. Howe, Chairman _. Topeka Fred E. Gulick Topeka 
John H. Murray —...........Leavenworth Judge Spencer A. Gard .......... Iola 
G. D. McSpadden —......... Winfield George Lehmberg McPherson 
Paul Wilbert Pittsburg Robert Ferguson 


Joe Balch, ex-officio 
Charles D. Stough .____________. Lawrence 
FAMILY LAW COMMITTEE 
Dan Hopson, Jr., Chairman __.. Lawrence Judge John I. Young —___._______. Salina 


Judge Earl E. O’Connor 
Judge Doyle E. White _..... Arkansas City Howard C. Kline, ex-officio -... 
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MID-YEAR (1961) MEETING COMMITTEE REPORTS 


The Tenth Annual Mid-Year Meeting of the Bar Association of Kansas was 
held at the Hotel Allis in Wichita, October 6, 1961. The association’s Executive 
Council held a business meeting the preceding day. The reports of various 
committees received up to the time this issue went to press are as follows: 


Trarric Court COMMITTEE 


The committee was interested in the comments of the principal speaker at 
the meeting, Mr. James P. Economos, Director of the Traffic Court Program 
of the American Bar Association, who made several suggestions in his general 
speech as to the procedures which might be followed widely in Kansas along 
the lines of improvements of Kansas Traffic Courts and their procedures, referring 
to the study made by his office for the State of Kansas. 

The committee is studying his outlined recommendations thoroughly and 
may make additional recommendations at the time of the annual meeting of 
the Association. 

The committee feels that improvements should be made in varying degrees, 
as required, in the several police courts in the state, and in police court pro- 
cedure, in view of the fact that such great numbers of Kansans are indoctrinated 
into our court system through that court. For many, their only contact with 
the judicial system is in the police court. 


Pusiic RELATIONS COMMITTEE 


This committee met twice, on the evening before the Mid-year meeting and 
on the day of the meeting. 

In connection with the forthcoming suggested revision of Chapter 60 of the 
Kansas Statutes (Civil Code) prepared by the Judicial Council with the 
cooperation of a special committee of the Bench and Bar, the committee recom- 
mended that copies of the Code and a letter go to each newspaper editor in 
the state. 

The committee considered the annual News Media-Bar Award and it was 
their recommendation that this award be presented at the time of the annual 
meeting to one of the members of the news media. Secondly, the committee 
felt that local attorneys should personally contact their respective newspaper 
editors and apprise them of the award and the entry rules. Finally, that the 
award should not be automatically given each year pointing out that the rules 
provide that the award may not be given each year. 

The committee re-adopted a recommendation that the Association create a 
special committee to study the client security fund. It felt that representatives 
of the Public Relations Committee, Insurance Committee, Ethics Committee and 
possibly Unauthorized Practice of the Law Committee should be on this special 
committee. 

After discussion, the committee reaffirmed Canon 35 and the position of the 
Association thereon. 

The committee urges all members to familiarize themselves with the “Annual 
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Legal Check-Up” Program and will concentrate on bringing the concept of the 
plan to the membership. Already prepared are the “Annual Legal Check-Up” 
booklets, films are on hand and pamphlets are being considered. 

All members are urged to participate through their local bar associations 
in the fifth nationwide observance of Law Day U.S.A. next May 1. The theme 
will be “The Law . . . Wellspring of Liberty!” The theme will focus attention 
on the law as the source and protector of human freedom and contrast this 
sharply with the subservience of the individual to the state under communism. 


STANDARDS FOR TITLE EXAMINATION 


In preparing its recommendations to be voted upon by the state association at 
its next annual meeting in Topeka, May 10-12, 1962, the following actions were 
taken by the Committee on Standards for Title Examination: 

1. Recommend that Standard A of Title Standard 9.5 (page 60) be amended 
to read as follows: 

Problem A: A default judgment is based upon publication service, with notice 
published three consecutive weeks. No appearance is made by the defendant. 
In one situation the time specified for filing an answer is less than forty-one (41) 
days subsequent to the date of first publication; judgment is entered on a date 
forty-one (41) days or more subsequent to the first publication. In another situa- 
tion the time specified for filing an answer is either less than forty-one (41) days, 
or forty-one (41) days or more, subsequent to the date of first publication; judg- 
ment is taken within a period less than forty-one (41) days subsequent to the 
first publication, but after the date of the third publication. Should judgments in 
these situations be accepted and title based thereon approved? 

Standard A: Yes; accept the judgments as being voidable only within the 
three-year statutory period. 

Comment A: See Allbritten v. National Acceptance Co., 183 Kan. 5; Smith v. 
Jukes, 112 Kan. 567; Young v. Newbold, 114 Kan. 86; Foster v. Motley, 114 Kan. 
812; Mitchell v. Aten, 37 Kan. 33. 

2. Recommend that a new Title Standard be adopted, to be added to 8.3 as 
new problem and Standard D: 

Problem D: A fiduciary sells real estate under the terms of a will or after 
court proceedings to sell. Title is accepted and sale consummated. What, if any, 
proceedings subsequent to order approving deed should later be shown on 
abstract? 

Standard D: Assuming that the sale has been regularly confirmed by the court, 
that the time for appeal from the order of confirmation has expired, that the lien 
of Federal Estate Tax, if any, has been released and that State Inheritance taxes 
have been paid, require no subsequent proceedings to be shown on the abstract. 

3. Recommend that Standard 5.1 (A) be amended to read as follows: . 

5.1: Oil and Gas Leases, Term Oil and Gas Royalties and Term Mineral Deeds. 

Problem A: Should a requirement be made for a release of an oil and gas 
lease, term royalty conveyance or term mineral deed after the primary term has 
expired and after production, if any, has ceased, where such lease, royalty or 
mineral conveyance contains a statement of any contingency upon the happening 
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of which the term of any such lease, royalty conveyance or mineral conveyance 
may be extended (such as “and as much longer as oil and gas, or either of them, 
is produced in paying quantities”)? 

Standard A: A complete copy of the lease, royalty conveyance or mineral deed 
should he shown on the abstract, and if there has been no affidavit of production 
filed in the office of the Register of Deeds, as provided by G. S. 1949, 55-205, 
then no release should be required provided an appropriate affidavit is obtained, 
recorded and shown on the abstract, stating that no oil or gas was produced upon 
the property described in the instrument during the primary or definite term 
thereof. Such an affidavit should also state that there was no well commenced 
before the expiration of the primary term which resulted in production of oil and 
gas, or either of them. In event there was production upon the property described 
in said instrument during the primary or definite term thereof, which production 
has ceased, then two separate affidavits should be obtained, one from someone 
who lives in the vicinity of the land and the other from a geologist who has 
examined the records of the Corporation Commission or an employee of the 
Corporation Commission, Conservation Department, setting forth the facts and 
showing that production has ceased, when the same ceased, and when the last 
producing well upon said property was abandoned and plugged. 

The examining attorney should also make a requirement that the purchaser 
satisfy himself that no one is in possession producing oil and gas, or either of 
them, from the lands described in said instrument. 

Explanation: The amendment broadens the present Standard to include Term 
Royalties and Mineral Deeds and provides for procedure after abandonment 
where oil or gas has been produced during the primary term. 

Because of improved technologies many abandoned oil and gas properties are 
being leased again for secondary recovery operations. In such cases it is necessary 
for lessees and purchasers of production to know beyond doubt that old term 
royalties and mineral deeds have expired by cessation of production after their 
primary terms. 

Careful examiners of titles for lessees and purchasers now require substantially 
the steps enumerated in the amendment and its adoption will provide universal 
and uniform procedures. 

4, Recommend that a new Standard be adopted, to be added as a new problem 
and standard 3.2 (D), to read as follows: 

Problem D: Property is deeded to John Doe and later conveyed by John Doe, 
Jr., or John Doe II. What requirements should be made? 

Standard D: Although identity of name raises the presumption of identity of 
person, the addition of a suffix such as “Jr.” or “II” to the name of a subsequent 
grantor may rebut the presumption of identity with the prior grantee. In such 
case require an affidavit of identity. 

Comment: Ordinarily it is said that the suffix is no part of the name. Thus, 
where the grantee in one instrument is “John Doe, M.D.” and the grantor in the 
next instrument is merely “John Doe” it would be presumed that they are one 
and the same person. But if the grantee in one instrument is “John Doe, Sr.” and 
the grantor in the next instrument is “John Doe, Jr.,” the presumption that they 
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are the.same person would be rebutted. Or, if the grantee in one instrument is 
“John Doe,” and, in another instrument, the grantor is “John Doe, Jr.,” and it 
appears that there are both a father and a son of the name of John Doe, the pre- 
sumption of identity is rebutted. 

5. Recommend that a new Standard be adopted as Standard 3.10, to read as 
follows: 

3.10: Dates: Omission and inconsistencies. 

Problem A: The date of execution is omitted from an instrument affecting 
title. Should any requirement be made? 

Standard A: Omission of the date of execution does not, in itself, impair 
marketability. Even if the date of execution is of peculiar significance, an un- 
dated instrument will be presumed to have been timely executed if the dates of 
acknowledgment and recordation, and other circumstances of record, support 
that presumption. Inconsistencies in recitals or indications of dates, as between 
dates of execution, attestation, acknowledgment, or recordation, do not, in them- 
selves, impair marketability. Absent a peculiar significance of one of the dates, 
a proper sequence of formalities will be presumed, notwithstanding such incon- 
sistencies. 

6. Recommend that a new Standard be adopted as Standard 3.11, to read as 
follows: 

3.11: Federal Revenue Stamps. 

Problem A: Does the absence of federal revenue stamps from an instrument 
or its record impair marketability or necessitate inquiry? 

Standard A: No. 

Comment A: Penalties prescribed for failure to affix the required revenue 
stamps do not (1) impair the instrument’s introduction in evidence, (2) impair 
the effectiveness of its record, or (3) affect purchasers. Although it is common- 
place to assign some slight inferential value to the presence, absence, or amount 
of stamps in certain limited situations, the reliability of any inference which can 
be drawn probably does not justify the practice. 


RELATIONS WITH ABSTRACTERS 


There being no specific problems before this committee at this time, the com- 
mittee is cooperating with the Title Insurance Committee in its current activity. 


CrimMINnAL Law 


The Committee on Criminal Law is currently concerned with the preparation 
of suggested amendments to the criminal code. The committee discussed areas 
that might properly be emphasized in its report to the association next spring, 
at which time the association will be asked to make recommendations to the 1963 
session of the legislature. The committee has established and maintains a liaison 
with the office of the attorney general and the Kansas Association of County 
Attorneys. Recommendations made to the association by the committee will rep- 
resent the consensus of all these interested parties. 
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Lasor Law 


The Labor Law Committee requested that it be allowed program time at the 
annual bar meeting in May. The Program Committee informed the Labor Law 
Committee that it was recommending that that committee be allotted time, prob- 
ably on Thursday of bar meeting week. 

The Labor Law Committee decided to postpone making a concrete final de- 
cision upon the subject matter of this program, anticipating that new develop- 
ments in the labor law field between now and the bar meeting date should be 
taken into consideration before finally determining the nature of the committee’s 


program. 


HIsTORICAL 


Committee suggestions are as follows: 
No. 1. Contact each Kansas attorney who has practiced for 50 years or more, 
and ask him to tell in not more than 500 words: (a) His most interesting experi- 
ence as a lawyer, or (b) the outstanding case tried in his locality, or (c) who 
were the outstanding lawyers in his locality. Arrangements could be made to have 
one of these articles published weekly in the press. The entire group of answers 
would be bound into a volume and presented to each of the attorneys as a gift 
from the bar association. It was estimated that there probably are not more than 
40 attorneys in Kansas who have practiced 50 years or more. 

No. 2. Contact the clerk of the district court in each of the counties in Kansas 
to obtain historical data relative to attorneys and events of legal interest in such 
counties as far back as possible. 


TAXATION COMMITTEE 


The Committee considered the following matters: 
The Committee again noted the status of the “Self-Employed Individuals Re- 
tirement Bill of 1961.” The Senate Finance Committee reported the Bill to the 
Senate on September 13, 1961, and recommended that the Bill as reported to the 
Senate by the Committee pass. The first session of the 87th Congress adjourned 
without the Senate taking any action on this Bill. The Committee noted that the 
Association was on record as favoring the passage of previous Bills providing for 
legislation along these lines and made no recommendation concerning further 
action by the Association. The Committee will re-examine the status of this 
legislation before the annual meeting of the Association and report to the Associ- 
ation thereon at its next annual meeting. 

The Committee again discussed the desirability of legislation authorizing the 
incorporation of a professional practice. The Committee made a report on this 
subject to the last annual meeting of the Association, in which report the benefits 
and problems involved with such legislation were outlined. A number of the 
members of the Association have expressed interest in legislation of this type. A 
number of States have enacted “Professional Corporation” Statutes in an apparent 
attempt to permit the establishment of a form of doing business under State law 
that would qualify under the so-called “Kintner” regulations of the Treasury De- 
partment. The interest of the members of the Association in legislation of this 
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type seems to be motivated by a desire to minimize taxes in some or all of the 
ways outlined by this Committee to the last annual meeting of the Association 
and, particularly, with reference to the establishment and maintenance of retire- 
ment plans. The Committee noted that the Internal Revenue Service, at this 
time, has not indicated that any corporation existing under and by reason of the 
said “Professional Corporation” Statutes meets the requirements of the “Kintner” 
regulations and, at this time, there is no real assurance that such corporations 
qualify as “Associations” taxable as corporations under the Internal Revenue 
Code. Various members of the Committee feel that even if Congress were to 
pass the “Self-Employed Individuals Retirement Bill of 1961,” there would still 
be possible benefits from a Professional Corporation Statute by reason of the 
limitations contained in the Retirement Bill. The Committee recommends that 
the Executive Council consider whether such legislation merits further study and 
if, in its judgment, further study is advisable, that it appoint a Special Committee 
to study the same. [Eprror’s Nore: See page 192 supra for “Professional Associa- 
tions Committee.”] 

The Committee gave consideration to the possibility of changing certain pro- 
cedures and regulations of the Kansas Department of Revenue affecting the ad- 
ministration of estates and the matter will be taken up and discussed with officials 


of that Department. 
TrTLeE INSURANCE 


The Chairman reported that Kansas Insured Titles, Inc. had been organized, 
approximately one-half the stock had been subscribed and that the first annual 
meeting of the Stockholders would be held at Wichita October 14, 1961 at 10:00 
a.m. A report was made of the conference held at St. Louis during the American 
Bar Association attended by representatives of 22 states who either have Bar 
sponsored title insurance companies or are contemplating the formation of such 
a company. A report of this conference is available to anyone desiring it. 

At the annual meeting of stockholders of Kansas Insured Titles, Inc. the follow- 
ing were selected as directors of the company: 


George B. Collins Clayton Flood 


Robert E. Upp 
Richard C. Harris 
Hylton Harman 
F. C, Bannon 
Barton Griffith 


Auburn G. Light 
James R. Hoover 
Joseph Cohen 

Lester L. Morris 
D. C. Martindell 


Lloyd C. Bloomer Fred L. Conner 
G. D. McSpadden Wayne Coulson 
C. E. Beymer Harold Malone 
Evart Mills 


Officers elected were George B. Collins, President; Hylton Harman, Vice Presi- 
dent, Wilbur H. Jones, Secretary and Robert E. Upp, Treasurer. The six Regional 
Vice Presidents, one for each Congressional District as constituted on January 
1, 1961, are to be selected by the Board of Directors at a later meeting. 
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Crr1zENSHIP 


The citizenship committee of the state bar association is working on a program 
to encourage greater participation of the bar association at ceremonies when 
citizens are naturalized. These programs will be patterned after the procedure 
conducted by the Wichita Bar Association in the federal court at Wichita, which 
has been highly recommended by Judge Arthur Stanley. 

In addition to this, the citizenship committee will continue to encourage all 
local associations to participate in high school assemblies telling the students 
what citizenship should mean. 


IMPROVEMENT OF LAWS AND PROCEDURE 


The committee discussion centered upon the progress made to date by the 
Advisory Committee of the Judicial Council in connection with the proposed 
revision of the Civil Code of Procedure. 

There was particular discussion concerning the best methods for disseminating 
all information completed to date on the Code Revision to all lawyers of our 
State, to all newspaper and publication information media, and to the largest 
possible segment of the general public. 

It was reported that the first five articles of the proposed Code will be given a 
general mailing throughout the State immediately. 

There was also considerable discussion concerning the best method to present 
for consideration the proposed Code Revision at the time of the annual meeting 
of the State Bar Association in May of next year. 


All other proposals and suggestions for improvement of laws and procedure 
were held in abeyance because the Committee agreed that most of such pro- 
posals would be effected or affected by the ultimate disposition of the Civil 
Code Revision. 

Members of this Committee were very favorably impressed with the thought- 
fulness, care and precision with which the Advisory Committee of the Judicial 
Council had completed its work to this point. 


Wor tp PEACE THROUGH LAW 


The Committee plans to: 

1. Write to Presidents of Regional and Local Bar Associations in the hope of 
interesting them in having a talk on their subject at their meetings—similar to the 
invitation extended to the Chairman by the Northwest Kansas Bar Association. 

2. If we can get invitations, a briefing meeting of the Committee would be 
held to be sure speakers would be prepared for such talks. 

This plan is in keeping with our initial objective of trying to first “educate” the 
lawyers in this state before attempting to aggressively approach lay groups. 
However, it will be the policy to discuss the program before lay groups when 
invited. 

LEGAL EDUCATION AND ADMISSIONS 

Numerous topics were discussed, including the perennial problem of our 
archaic statute, G. S. 1949, 7-102, which countenances law office study as an 
acceptable means of qualifying for bar examinations, and the more recent “ap- 
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prenticeship” program which for sundry reasons has seemingly been stillborn. 
One new issue considered—and deferred for further study—is the feasibility and 
desirability of according special dispensation to experienced JAG personnel in 
the military services with respect to requirements for admission to the bar. 
Another new question is whether a license to practice law in Kansas should be 
“perpetual” (as at present) or subject to revocation under specified circum- 
stances—as, for example, if the holder fails actively to engage in the practice of 
law within, say, four years after being admitted to the bar, or completely retires 
from practice for a period of, say, five consecutive years. Under such circum- 
stances it seems manifest that the holder could hardly remain qualified (assum- 
ing he once was) to enter or to resume the practice of law; nor is the public 
standing of our profession enhanced by non-practicing civilians who remain 
free to announce that they are members in good standing of the Kansas bar, 
entitled to engage in active practice if and whenever it suits their fancy to do 
so. 
Also discussed were our bar admission procedures. It was suggested that bar 
examinations, inaugurated during an era when little or no formal legal education 
was a prerequisite to application for admission, are inutile as applied to appli- 
cants who have successfully completed four years of college and three years of 
law school (G. S. 1959 Supp. 7-122, Kansas Supreme Court Rule No. 39) . .. 
especially when the examination papers must be graded within a three-day 
period, and more especially when for several years no one (or almost no one) 
has failed the examination. On the whole it seems that perhaps bar examinations 
should be either toughened drastically or abolished entirely. 

A major portion of the meeting was devoted to the problem of how best 
to screen prospective applicants with respect to moral character and integrity, 
qualifications which are at least as vital as legal education itself. It is hoped that 
a special meeting of the Committee—together with Chief Justice Parker and the 
other members of the Kansas Supreme Court—can be held in Topeka this winter 
for the primary purpose of giving further consideration to this problem. 


Menico-LecaL COMMITTEE 


It was agreed that a joint meeting should be held with the Medico-Legal 
Committee and the Medical Society, and it was announced that the Medical 
Society's committee will meet with the committee on November 19 at the Jay- 
hawk Hotel, at which time the committee agreed to discuss the following: 

1. Both the Medical Society and the Bar Association should publicize the joint 
agreement adopted by the Bar Association and the Medical Society, which con- 
tains an interprofessional code for attorneys and physicians, published in Vol. 
XXVII, No. 1, August 1958, of the Journal of the Bar Association of the State 
of Kansas, pages 62-65. [Eprror’s Nore: As requested by this Committee, 
the code is reprinted herein, commencing at page 174.] 

2. Joint meetings between the local bar and the local medical association are 
desirable for: 

(a) Public relations, and (b) educational purposes. 

3. To study plans for a better understanding between lawyers and doctors 
and the problems of each. 
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4, That lawyers would agree to sponsor lectures to the medical profession 
covering medical testimony and the lawyers’ problems. 

5. That the Medical Society would sponsor lectures to the lawyers on medical 
testimony and the problems of doctors. 


SELECTION, TENTURE AND RETIREMENT OF JUDGES 


1. The committee discussed secret polling by the state bar association of the 
lawyers in the state on the fitness of supreme court members to be retained in 
office and publication of the results prior to judicial elections. There is no statute 
requiring it, but this has been done in Missouri with apparent good results. While 
the thinking of the committee generally was favorable to the proposal, it took 
no formal action. 

2. The committee then discussed the assignment by the supreme court of re- 
tired district judges when needed in particular situations. No formal action was 
taken. Prior to the annual meeting more information from other states will be 
available. 

3 and 4. These items are not new. The committee voted formally to rec- 
ommend the elimination of the income limitation in the present judges retirement 
law; also to extend the provisions of the nonpartisan judicial election system to all 
district courts in the state. 


RELATIONS wiTH C.P.A.’s 


The Chairman reported that a member of the Kansas Society of Certified Public 
Accountants had requested that the Committee make a determination as to 
whether or not the Bar Association would be interested in participating with the 
C.P.A.’s in the annual tax institute which has been successfully held for the past 
several years alternately at Wichita and Topeka and which will be held this year 
in Topeka on November 16 and 17. It was impossible to participate in this 
year’s program, but it was thought that it would be a much better institute if it 
could be held jointly with the C.P.A.’s and the legal profession in conjunction 
possibly with both Kansas University School of Business, the Kansas University 
School of Law, and Washburn University Law School. It was agreed that this 
would be a proper function of this committee and this matter was discussed with 
the Committee on Legal Institutes. The committee agreed that this should be 
investigated and they gave their favorable consent to setting up the necessary 
committee to implement and carry through on this project. This was also dis- 
cussed with the Taxation Committee which felt it would be good for the Associa- 
tion and has given its approval to the tentative project, seeing it through to 
realization and giving whatever assistance would be necessary. 

The second point considered by the Committee was the sponsorship of legisla- 
tion permitting professional corporations, so as to qualify under the Kintner Regu- 
lations [Eprror’s Note: See Kintner v. United States, 107 F. Supp. 976. Affirmed: 
United States v. Kintner, 216 F. 2d 418.] of the Internal Revenue Code. This 
Committee reviewed the legislation enacted by other states and it is its recom- 
mendation that legislation, open to all learned professions, with one or more 
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members allowed to incorporate and take advantage of the tax benefits in the 
area of pension and profit sharing plans, etc.* 

The following Resolutions were proposed and unanimously approved by the 
Committee on Relations with C.P.A.’s: 

Resolved, That it is the opinion of the Committee on Relations with C.P.A.’s 
that considerable benefit to The Bar Association of the State of Kansas would be 
derived from the joint participation with the Kansas Society of Certified Public 
Accountants and the Kansas University School of Business and other interested 
participants to jointly sponsor the annual Tax Institute which has previously been 
sponsored by the Kansas Society of Certified Public Accountants and the Uni- 
versity of Kansas School of Business alternately at Topeka and Wichita, Kansas. 
This Resolution has the approval of the Committee on Legal Institutes and Taxa- 
tion Committee of The Bar Association of the State of Kansas and that the 
Executive Council set up the necessary functioning sub-committee or committees 
to carry out the intent of joint participation with the Kansas Society of Certified 
Public Accountants in an annual Tax Institute. 

Further Resolved, That the Committee on Relations with C.P.A.’s approves 
and recommends to the Executive Council of The Bar Association of the State of 
Kansas, approval of legislation intended to allow professional men the right to 
incorporate under the laws of the State of Kansas and to sponsor legislation with 
the interested professional group which will implement such incorporation so as 
to qualify under the Kintner Regulations issued by the Commissioner of Internal 
Revenue for the purpose of allowing professional men to reap the benefits of 
tax exempt pension and profit sharing plans.* 


LEGAL INSTITUTES 


Two institutes are contemplated for the coming year. 

The first would be held during March in conjunction with some local bar 
association. It is believed that such an institute would need the sponsorship of 
a local bar to assure a reasonable degree of success. Past experience has shown 
that the agreement of the local bar to provide a certain number of guests, close 
its offices, and request their judges to make no settings during the institute is 
both a necessity and a reasonable request to make in view of the reputation of the 


Mr. Irving Goldstein of Chicago, Illinois, is tentatively scheduled for such an 
institute. We believe that this type of institute will be very successful inasmuch 
as it would be of interest to attorneys of all ages, experience and nature of prac- 
tice. He would conduct a practice clinic tailored along lines of interest to our 
locality. Mr. Goldstein is the author of several texts, including the well known 
volume entitled “Trial Techniques.” 

The second institute would be planned in conjunction with the mid-year meet- 
ing of the bar association. It is felt that this would not conflict with any other 
custom or program presently instituted by the bar. It is assumed that Wichita 
will again be the place of the mid-year meeting and an institute on bankruptcy 


*The Executive =f 1 
of ae et AE eA Rays Dees an CPt Aenea (see page 192, supra, 
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matters would assure a large attendance from this area. Nationally prominent 
speakers are expected to be obtained for this program. 

Two other points were considered and approved by the membership, to be 
instituted by action at an early date. First, the encouragement of local bars to 
have institutes and to set up committees for that purpose. Cooperation of the 
state committee will be assured by providing a list of Kansas attorneys who would 
be available for lectures to local bars. Second, a program would be developed 
for the discussion of the proposed new code of civil procedure. 

Finally, the Kansas Society of CPA’s has indicated an interest for co-sponsoring 
a tax institute for 1962. The appropriate committees within the bar association 
have knowledge of this and are encouraging its development. 


INSURANCE COMMITTEE 


The administrator for Forrest T. Jones Agency, Inc. reported to the Committee 
that the following improvements in programs administered by that agency had 
been approved by the Council of the Association since the last meeting of the 
committee. These improvements involved no additional cost to the members. 

. Permit members and their spouses to continue Major Medical after age 70— 
no terminating age. 
Permit dependents of deceased members to continue Major Medical cover- 
age. 

. Extend terminating age on Accidental Death coverage from 70 to 75. 

. Provide $10,000 of Acidental Death and Dismemberment coverage to de- 
pendent children to age 23 for $10.00 per year each. 

The administrator, then explained a program for family group life coverage 
available through that agency. The committee, after discussion, took no action 
on the specific proposal. 

The Manager, Association Enrollment, Blue Cross-Blue Shield of Kansas, ap- 
peared before the committee. He explained in detail a hospital surgical-medical 
program for the association which would make available to the members of the 
association, whose offices do not include a large enough number of persons to 
constitute a group as designated by Blue Cross-Blue Shield, the benefits of as- 
sociation enrollment. After thorough discussion, the committee agreed to rec- 
ommend to the Council of the Association that this proposal be approved. 

Next considered was a proposed group retirement program. After discussion, 
in which members of the committee expressed doubt that this type of program 
is appropriate for consideration by the Insurance Committee, the committee 
agreed unanimously to place the proposal on the table. 


Loca Bar ASSOCIATIONS 


General discussion was had concerning activities of the Committee and its 
relationship to other Committees. The following conclusions were reached: 

(a) Awards to outstanding Associations. This activity is to be continued. Last 
year, an excellent response was had from Local Associations on the annual report 
forms, even though they were somewhat late in going out to Committee mem- 
bers. However, each Committee member took the responsibility of securing the 
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return of the completed forms from Associations within their respective districts 
and this was quite a successful method. 
(b) Committee members were assigned to service Associations in Districts, as 
follows: 
Ist District: (Brown, Doniphan, Atchison, Jefferson, Leavenworth, Wyandotte, 
Douglas, Johnson, Franklin and Miami )—Ep Powers, Kansas City, 
Kansas. 
2nd District: (Nemaha, Pottawatomie, Jackson, Shawnee, Wabaunsee and 
Osage )—Cart QuaRnstroM, Topeka, Kansas. 
3rd District: (Anderson, Lynn, Woodson, Allen, Bourbon, Wilson, Neosho, 
Crawford, Montgomery, Labette and Cherokee) — Donatp C. 
Vossurcu, Fredonia, Kansas. 
4th District: (Lyon, Chase, Coffey, Butler, Greenwood, Cowley, Elk and Chau- 
tauqua )—G. D. McSpappen, Winfield, Kansas. 
5th District: (Republic, Washington, Marshall, Cloud, Clay, Riley, Lincoln, 
Ottawa, Dickinson, Geary, Ellsworth, Saline, McPherson, Marion 
and Morris)—Howarp W. Harper, Junction City, Kansas. 
6th District & 9th District: (Harvey, Sedgwick, Sumner, Greeley, Wichita, 
Scott, Lane, Ness, Rush, Hamilton, Kearny, Finney, Hodgeman, 
Pawnee, Stanton, Grant, Haskell, Gray, Ford, Edwards, Kiowa, 
Morton, Stevens, Seward, Meade, Clark and Comanche )—CHank.es 
E. Jones, Wichita, Kansas. 
(Barton, Rice, Stafford, Reno, Pratt, Kingman, Barber, Harper )— 
Wannen Kopxe, Great Bend, Kansas. 
(Cheyenne, Rawlins, Decatur, Norton, Phillips, Smith, Jewell, 
Sherman, Thomas, Sheridan, Graham, Rooks, Osborne, Mitchell, 
Wallace, Logan, Gove, Trego, Ellis and Russell )—D. A. HivpMan, 
Stockton, Kansas. 
It is hoped that the several members of the Committee may individually visit 
Local Associations within their respective districts at some time during the year. 
(c) Law Day is again accepted as a primary responsibility of this Committee. 
We will be pleased to assist any Local Association with programs for this day. 
The Committee has considerable material on hand and is receiving additional 
material all the time that would be useful for this purpose. 
(d) Each Committee member will make a survey of his District and determine 
whether there is any need for new Associations and any particular needs for 
existing Associations. 
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DECEMBER ISSUE OF THE KANSAS LAW REVIEW 


The December issue of the Review will consist of the fifth SURVEY OF 
KANSAS LAW. Twenty-one authors will discuss the decisions of the Kansas 
Supreme Court and of the Federal Courts in which Kansas law is involved, 
which were decided during the period July 1, 1959, to July 1, 1961. Significant 
legislation during this period will also be discussed. 
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CASE NOTE 


OIL AND GAS — LEASES — SHUT-IN ROYALTY 


Lessor sued for construction of an oil and gas lease. The terms included provisions 
for a primary term of five years and a shut-in royalty clause whereby lessee was to 
pay fifty dollars per year as constructive production 
but the gas not marketed or used by the end of the term, or by the end of certain 
extended time periods. The extensions here relevant would become effective under 
two clauses. First, under a continuous-drilling clause, and second, under a commence- 
drilling clause which provided that if at the end of the primary term there was no 
production but the lessee was engaged in drilling or re-working operations, the 
lease would not terminate if there was not a lapse of more than sixty days between 
the abandonment of one well and i 
operations on another. Shortly before 


and that as the shut-in royalty had not 
the lease terminated. The Court of 


had to act. Therefore, the court remanded the case and for a finding as 
what would constitute due diligence as measured by common-law standards i 
prosecution of drilling 


construed to include negotiations for pipeline 

manual operations as were meant to be included by the words “drilling operations.” 
Therefore, the lease expired when the well was capped without payment of the shut-in 
royalty. Gulf Oil Corp. v. Reid, 337 S.W. 2d 267 (Tex. 1960). 


royalty clause to save the lease, payment must the primary 
term if the well is completed before that date. In Freeman v. Magnolia Petroleum Co.,‘ 


Bristol v. Colorado Oil & Gas o9 F. 2d 894 (10th Cir. 1 applying Oklahoma law); Fey v. 
7 Corp, Mont. 200; 286%. 24 878 (1950)! South Peas Of Gory Seeders 71 Wve. 8, 


Oil & Gas Co., 172 Kan. 351, 240 P. 2d 465 (1952); Holchak v. Clark, 284 S.W. 2d 
Ss. 


. \e seer! 
v. 8 Ill, 2d 547, 134 N.E. 2d 753 (1956). 
W. 2d 339 (1943). 
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to continue while the lessee is drilling, the lease 
ies to gain a market. Production, i.e., marketing 
discovery, so the extension should apply to 

well as to the greater, discovery through 

if a case with facts identical with those of 

could easily lead to the opposite conclusion. 
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WINTER ISSUE OF THE WASHBURN LAW JOURNAL 


The Winter Issue of the Washburn Law Journal contains the Annual Report 
to the Bar, by Dean John E. Howe; a new look at an old problem in the area of 
constitutional law by Professor James R. Ahrens in his article, Erie v. Tompkins— 
The Not So Common Law; and an article by Professor William F. Harvey 
entitled: Section 2255—From Habeas Corpus to Coram Nobis, which deals 
with the methods by which federal prisoners may collaterally attack the legality 
of their confinement. In addition, there are several student notes and comments. 
Address all inquiries to: Business Manager, Washburn Law Journal. 
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BOOK REVIEW 


VEHICLE TRAFFIC LAW, by Edward C. Fisher. (Traffic Institute, Northwesten 
University, Evanston, Illinois, August, 1961, 468 pages, $10.) Reviewed by Judge 
Sherman G. Finesilver, Denver, Colorado. 

More Americans are affected each year by our traffic laws and regulations than all 
other city and state laws combined. However, authoritative aids in interpreting and 
understanding the nation’s traffic laws are sparse. 

Vehicle Traffic Law, by Edward C. Fisher, associate counsel of the Traffic Institute, 
and former judge of the Municipal Court of Lincoln, Nebraska, is the first complete 


<> ae ation and movement by vehicles as controlling forces in our society and 

e. 

This book accomplishes much more than the stated aim and purposes of the author. 
It provides a clear and lucid, but authoritative, guide to the great number in our pop- 
ulation who are called upon to interpret and enforce our traffic laws. While setting 
forth numerous references to other works and research materials, this book is complete 
within itself and review of other materials is scarcely necessary. 

In authoring this book, Judge Fisher has filled a long-neglected need in the legal 
profession. Vehicle Traffic Law is certain to become a keystone and commanding in- 
fluence in legal and traffic safety circles. The book will serve to dispel much of the 
uncertainty and misunderstandings existing in the minds of motorists, but more espe- 
cially, judges and attorneys, as well as enforcement officers, with respect to the applica- 
tion and true meaning of our traffic regulations. Not only in criminal prosecutions for 
violations of traffic laws is this book useful, but those interested in civil litigation and 
accident causation and liability will find it to be of extreme value. Our legislators, in 
particular, will benefit from its publication and will be afforded an excellent working 
tool to discharge their life-saving responsibilities in promulgating workable, equitable 
and constitutional traffic laws. To the average reader, the book will prove informative 
and interesting. 

The technique utilized by the author makes the review of traffic laws and court 
decisions all the more meaningful. The first five chapters cover the background, de- 
velopment, purpose of, and necessity for traffic laws. The remaining fifteen chapters 
contain a complete treatment of the legal and constitutional aspects of traffic engi- 
neering, legislative enactments, enforcement, licensing and revocation of licenses, juris- 
diction, prosecution, penalization and punishment of traffic offenses. Judge Fisher has 
included in his book every conceivable phase of our existing traffic laws and regulations. 
The readable index prompts quick reference. 

This book does not pretend to present philosophical or abstract complexities of traffic 
safety but, more so, it is a workable practitioner’s manual. 

ing as a Municipal Judge of Lincoln, Nebraska, for 14 years and as Associate 
Counsel of the Traffic Institute, Northwesten University, for over 10 years, Judge 
Fisher is eminently qualified to author this far-reaching treatise. He has authored other 
books and articles on related subjects. In this most recent work, he has displayed a 
keen insight into legal, procedural, and constitutional problems faced daily by persons 
actively concerned with the various aspects of traffic supervision, licensing, enforce- 
ment and control. 
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Vehicle Traffic Law, eight years in preparation, reflects the articulate product of a 
truly outstanding and dedicated student of the law. From a casual reading, it is 
apparent that Judge Fisher possesses one of the keenest legal minds in this field in the 
country today. Trained or untrained, the reader will find this book an aid in under- 
standing the many traffic laws governing the great field of human activity—driving. 
I commend Vehicle Traffic Law highly. 
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By R. S. BARNETT 
5707 Cherry Street, Kenses City, Missouri 
































Eldon Hagen has associated himself 
with Ross and Wells of Kansas City as 
of about July 1—with offices in the Huron 
Building. 

Jan Leuenberger has associated with 
Raines, Glenn and Comish of Topeka with 
offices in the First National Bank Build- 
ing. The offices have been enlarged to ac- 
commodate Bartlow, Wagstaff, and Gerye 
(who at the moment has been recalled to 
the air force), as well as Gary Rohrer, who 
is serving his year. 

Mrs. Howard Kline had a coffee for all 
the wives of the Wichita lawyers one 
morning recently. From what I hear, the 
affair was a howling success, enjoyed by 
all and participated in by most of the wives 
of Wichita lawyers. Mrs. Bob Merrick 
told me of the meeting. 

Kidwell, Ball, Greene and Nohe have 
moved to the Central Building from the 
Beacon Building, with all new furniture, 
office equipment, and what it takes to 

a new office new. 

Ed Murray and Ray Tinder have a new 
office in the Fourth National Bank Build- 
ing. The move was occasioned by the ex- 
pansion of the Fourth National Trust De- 
partment. This branch of the bank now 
requires a whole floor to operate. 

Jim Greenleaf and his wife were Wichita 
visitors the night of October 23. It has 
been a long time since I have had a chance 
to visit with Jim. He is still on the ranch 


at Greensburg. Carl Smith of Wichita was 
the host at the Wichita Club for Jim, Mrs. 
Greenleaf, and me. Thanks again, Carl. 

Bob Atteberry is with Bronston and 
Smith at Kansas City. This is a new move 
—in fact, very recent. The offices have 
not yet been arranged. 

Bill Dick of Emporia went down to 
Kansas City, Kansas to find a wife, and 
did. He married Saturday night, October 
21, in Kansas City. Congratulations, Dick. 

Bob Fabian of Kansas City has had 
quite a siege in the hospital with a kidney 
ailment. He is out and back at the office 
part time as of now. 

Billy McHale of the Wyandotte district 
court has suffered a heart seizure of some 
sort. As this is written he is in the hospital, 
although not critical. 

Lou Gates is serving pro tem for him at 
the moment. I hope Bill soon gets out and 
going again, despite the fact that Lou 
Gates is getting quite a kick out of the 
part-time job. 

Bill Yockey and Steve Mermigis are as- 
sociated with Emil and Dolly Anderson in 
the Brotherhood Building in Kansas City. 

Ed Webber and his wife were returning 
from a trip to Kansas City. On the way 
back to Topeka Ed was forced into the 
medial strip on the Twelfth Street bridge 
in Kansas City, Missouri. While stalled 
there another car hit him in the rear, 
throwing both Ed and his wife out, injur- 
ing Ed quite painfully with a whiplash. 
Mrs. Webber was not hurt too badly, but 
a ee ee 
n 

Bob Helvering of Marysville died on 
October 6. I was in Marysville the day of 
the funeral. The bar attended as a body. 
I did not wait for their return. I am sorry 
to see my old friend buried. 
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Murray Hardesty has joined up with 

Bob Edmonds with an across-the-hall ar- 
rangement of offices. This is temporary 
until they can find an office large enough 
to accommodate both of them. This at 
Topeka. 
Jim Caplinger has associated himself 
with Bob McClure on T: Boulevard. 
Bob remodeled the home he owned on the 
boulevard and made a fine looking office 
out of the ground floor. Jim will move in 
with him. 

Tom Medill of Seneca seems to be get- 
ting along fine in the office formerly oc- 
cupied by John Cunningham until his 
death a year ago. Tom is building a new 
ee eee 

Floyd Sorrick of Washington is also 
moving into a house he has recently 
bought. I didn’t see him when I went 
through Washington. Ferrell Lobaugh 
was in Topeka. Andy Bokelman was try- 
ing to find the owner of a dog—one seems 
to have been lost. Rosie had gone home, 
but I did visit with Herb Hyland for a 
few minutes. 

Bill Eddy is now out of the hospital and 
back at home. Bill has had a rough time of 
it for the past six months. From the re- 
ports I get, he is on the way up and doing 
better. This at Marysville. 

Jim Graves has been with Clark, Mize 
and Lillard at Salina since June. I met 
Jim for the first time in October. I had 
him reported in a previous issue as 
“Groves.” This is a correction. 

Alex Miller and I appraised the office 
of Bill Millikin at Salina. Alex is the at- 
torney for the estate. I had a rather unique 
eee = 
old with the new. Bill’s father, 
Millikin as I remember the initials, ye 
have started in the nineties. The office 
and library furniture is the same. I think 
the only additions were a new typewriter 
and air conditioners. There were a good 
many old books I had never heard of, and 
mostly old reporters bound in sheep, with 
the early reporters in pony size books. It 
has been a long time since I looked at a 
collection of books still intact and as old 
as these were. Of course there were new 
books added from time to time. 

Rudie Barta is resigning as city attorney. 
Larry Bengston goes up in his place, with 
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Ray Haggart as assistant. The third mem- 
ber is yet to be announced as this is written 
early in October. This at Salina. 

Bill Benz is going to move from Salina 
to Las Vegas, Nevada. Bill doesn’t know 
John Staley Holden is already there, hav- 
ing moved out from Cimarron. John and 
Bill can take the bar together. 

Tom Hampton of Salina had a birthday 
party at the office. The girls in the office 
acted as the hostesses, baked a cake, and 
served it with coffee. I got in on it. Have 
another one, Tom, and let me know about 
it. 

Willard Van Slyck and family took a 
vacation in California before Willard 
entered the school year at Arizona Uni- 
versity where he is teaching. Mrs. Van 
Slyck and the family dropped Willard off 
at Tucson and started back to Topeka. One 
of the boys was driving the car, hit a 
bridge abutment, wrecked the car, and 
put Mrs. Van Slyck in the hospital for 
some 30 days. She is home and recover- 
ing as this is written. 

Stumbo and Irwin of Topeka have a 
newly remodeled office on the ninth floor 
of the First National Bank Building, 
known as lawyers’ floor. Clyde Christy 
and the firm of Cosgrove, Webb and 
Oman occupy the rest of the floor. The 
Stumbo and Irwin firm now consists of the 
following members, all partners: Walt 
Stumbo, Bob and Craig Irwin, Mary 
Schowengerdt, and Fred Jackson. 

Frank Bates and Marty Crawn have 
moved into a newly remodeled office in 
the Brotherhood Building. I think in the 
50 years of Frank Bates’ practice this is 
his first office with central air condition- 
ing. He acted like he enjoyed it. 

Frank Oberg of Clay Center is putting 
in a new office, one of the modern kinds 
with paneling in all rooms. Looks like a 
nifty spread. 

Dan Myers has been vacationing with 
his parents out in Colorado. Dan, Jr. and 
his family flew in the day I was in Clay 
Center. Dan, Sr. and Mrs. Myers are still 
out there for the duration of the summer. 

A new firm in Wichita—one that seems 
larger every time I am there—is Blair, 
Matlack and Rogg, with offices in the 
Misco Building. 

Dan Aul has moved into.a new office 
on the ground floor on the main street of 
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of Ottawa talked on “How the Federal 
Government Directs your State and Local 
Government.” He made a good many 
very salient points. We should all know 
more about this. Bill Ferguson made some 


Bob Boyce of Kansas City went in as 
United States commissioner as of about 
September 15. Bob will enjoy the work. 

Judge Bob Garvin of St. John went to 
Mayo’s for an operation on his 85th birth- 
day, survived it in wonderful shape, is 
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Judges’ day in Wichita was a gala af- 
fair, held out at Bel Air. This is another 


ing treatments. He hopes to be back and 
going again soon. 

Don Lang was a Garden City visitor on 
September 19. I didn’t see Don, but Bert 
Vance and Art Fleming said he looked 
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baw! of the cow was too loud. Jim went 
back to the family estate. Sammie, Jr. also 
has somewhat of a reputation to live up 
to. His father preceded him in Liberal, 
i Eastern 


Auburn Light made it very plain that 
he was through serving Liberal and Se- 
ward county in the legislature. 

Harry W. Gantenbein is now associated 
with Don Noah at Beloit. Harry, I think, 
took the bar in July of this year. He looks 
like a lawyer, and probably is one—if he 
isn’t, he will be. 

Bernard Peterson and John Plummer 
have a new ground floor office in Newton. 
They just got moved the day I was in to 
see them, and were hardly settled yet. 

Max Regier has quit the law business 
and is running a restaurant in Newton. 
Max is a sort of cook at heart, and I think 


ions, John, Jr. 

Frank Menghini is with Everett Fritz 
in Kansas City. Frank is a cousin of Charlie 

Crawford county. I don’t think Frank 
came from Crawford county, but on this 
I am not sure. Everett is quite accus- 
tomed to handling boys—he has seven of 
his own. Frank should have good training. 

Keith Jones of Pittsburg has moved in 
with Freddie Mitchelson. This move just 
involved the opening of a door—the offices 
adjoined. They were both in Topeka the 
day I went to see them. 

Ben Weir and Gordon Angwin have a 
redone office. They moved partitions, took 
out walls, and got two additional offices. 
They now have in effect quite a spread. 
This at Pittsburg. 

Martindell, Carey, Hunter, Dunn and 
Brabets of Hutchinson announce the con- 
nection of John Feist, as of, I think, Sep- 
tember. 

Carl Davis of Wichita died one morning 
while shaving. Just keeled over with a 
heart seizure. Carl had lived a long time 
and worked hard. I hope his reward will 
be fitting. 

Jack Lorenz has left Marlin and Connie 
Brown of Council Grove to associate him- 
self with Bill Gray and the Bell Telephone 
Company at Topeka as of November 1. 
This, I hope, is a good move for all. 

Cowley county signed a contract as of 
November 1 to start work on a new court- 
house. It will be built around the old 
courthouse, and when it is completed the 
present one will be demolished and a 
parking space constructed to accommodate 
the new building. 

Bob Scovel and Al Harding got the 
largest verdict ever awarded in Montgom- 
ery county—$56,000. Kirk Veeder de- 





216 


fended for an insurance company. It was 
a multiple accident—several people in- 


Tudor Hampton and Jerry Ward have 
taken on Herb Rohleder as the third man 
in the Great Bend office. This, I think, 
was in September. Herb is now in the 
firm—Hampton, Ward and Rohleder. 

The Central Kansas Bar Association met 
on November 18 at Emporia. I received 
a letter from Dick Mankin inviting me to 
attend. Howard Harper and I had a date 
to introduce a new dog to Kansas quail. 
This we did in a big way. Also, the dog 
learned about a snowstorm. We got wet 
to our shoulders. We did, however, have 
a good hunt. Sorry we didn’t make the bar 


of hard luck recently. I hope by now the 
bad breaks are over. He lost his only 
daughter by death about 90 days ago. He 
an auto accident that slowed him 
Fa A AO I saw him one 
day subsequently at the Jayhawk. I guess 
he is doing all right as of now. 
Better than 30 judges attended the 
judges’ meeting at Wichita on October 6. 


Ted Ice has come down as of July 1 
and gone in with his father and Art 
Turner at Newton. I don’t think there is 
a change in the firm name at the moment. 

Dick Hite is with Kahrs and Nelson of 
Wichita. This is not new, but somehow I 
didn’t get the information. I don’t think 
I reported it. 

Bill Higgins and Vince Bogart are team- 
ing up in a firm styled as above, with of- 
fices in the First National Bank Building 
at Wichita. Bill started with P. K. Smith 
and Frank McMasters, and Vince started 
with Jochems, Sargent, and Blaes. 

John Wooley, who has been serving as 
county attorney deputy, has moved down 
to the Bitting Building with Lee Meador 
and Otto Koerner. This at Wichita. 
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Morris, Laing, Evans and Brock of 
Wichita announce the acquisition of a new 
boy, Chuck Woodin, just out. I notice he 
lists as hobbies “outdoor sports.” I assume 
he means hunting. I got a good tip for 
him—he should get one of Eddie’s dogs 
and go first class. 

Orin Jordan died June 6 after an illness 
of some five years. Orin was my good 
friend, and a visit with him was always a 
lift. I am sorry to report this. He died at 
home in Beloit. 

Sard Fleeker left the K.C.C. to enter the 
law practice in Topeka, and was replaced 
by Larry McDonald. Sard is officing in 
the Garlinghouse Building at the moment. 

James C. Johnson is with Paul and Bob 
Royer in Abilene. This is rather recent. 
Jim Ahearn was formerly with Royer and 
Royer, and left to take a spot with the 
government in Forth Worth. The change 
from Republican to Democratic adminis- 
tration dumped Jim out. He is now with 
Art Dillingham and Bob Marietta at Salina. 
I don’t think Jim is in the Royer firm yet. 
He probably will be some day and it is 
a good firm to be with. 

Bob Domme has ascended to the job of 
postmaster at Topeka. This is not too new. 
Glenn Logan retired from the law some 
eight or ten years ago. He now has re- 
tired from the post office, and Bob takes 
his place. 

Kermit Beal is the attorney for the 
board of tax appeals, taking Gene Evans’ 
place. I don’t think Kermit has moved 
down to Topeka, but still commutes from 
Lawrence. 

Bill Roberts has come down from the 
highway legal department, and is now with 
Sullivant and Smith in the Huron Building 
in Kansas City. 

Dick Waters has joined the Harper- 
Hombaker firm. The style is now Harper, 
Hornbaker and Waters. This at Junction 
City. 

Kuraner, Freeman, Kuraner, Oburlander 
and Lamkin have a new office and a new 
firm in the Rialto Building in Kansas City, 
Missouri. Both Al and Irve Kuraner are 
K. U. grads. 

Clark Owens, Bill Woodward, and Tom 
Bush are together in a firm as listed in the 
Bitting Building. Clark and Bill, as this 
is written, are guests of Mexico. Seems 
they left Wichita about October 15 and 
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started for Acapulco. I assume they ar- 
rived. 


The Leavenworth county bar had an 
institute on the night of September 20. 
The reports are all good. I guess the usual 
hospitality prevailed. I couldn’t make it. 
I caught the southwest bar at Hutchinson 
on the preceding Saturday, and went west 
for the balance of the week. 

Dave Conderman and Bob Talkington 
have formed a partnership in Iola. I 
didn’t get the particulars as to the office 
and location—the announcement did not 


say. 

Judge Spencer Gard was up in Michigan 
talking on evidence to a local bar. Judge 
Clayt Brenner has gone to Austin, Texas 
to attend a judges’ seminar the week of 
November 27. 

Pat Malone and Jerry Lasswell have 
moved from the Seneca shopping center 
to a new building they have acquired at 
621 West Central. I think they remodeled 
the building. Anyhow, it moves another 
office from the busy section of Wichita to 
the residential section. 

Jerry Michaud and Russ Cranmer have 
formed a partnership in Wichita with of- 
fices in the Beacon Building. They have 
a third man in the office, but his name has 
slipped me. I'll report later on this. The 
present offices are being redone, and the 
firm space enlarged. 

Johnnie Madden moved into a new of- 
fice arrangement, across the hall from the 
former office, in the Beacon Building at 
Wichita. Johnnie went modem on office 
decorations. Looks good. 

Several times I have been asked who 
the dean of the K. U. law school is. I 
didn’t know until I found out the other 


postgraduate course 
at Harvard as a Thayer fellow, and Bill 


Kelly is ‘ 
ley of Wichita goes out of the 
orris and Bailey to serve as a 
troop carrier wing of the air 


firm of Muir, Albright and Muir of 
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Anthony dissolved. Ronald Albright has 
opened a new office. Don and son Bill, I 
presume, will carry on at the old stand. 
Bob and Mrs. Foulston were en route 
to Hong Kong the last time I heard of 
them. They were expected back in Wich- 
pe seine time about October 1 as I remem- 


I got a letter from Max Dice, president 
of the southwest bar, dated October 3. He 
stated that he wanted to give me plenty 
of notice so I could get “good accommoda- 
tions.” In the next paragraph the letter 
states the convention will be at the Lora 
Locke Hotel. Max, I know a lot of the 
brethren who can never see anything good 
about the Lora Locke Hotel. 

Gailen Keeling is now with the Farmers 
State Bank in Salina as legal head of the 
trust department. Gailen started out to 
make a lawyer in a big way, and ended up 
by being a banker and trust officer. 

Garlinghouse, Shaw and Hergenreter 
are moving to Seventh and Kansas Avenue 
in Topeka about December 15, or as soon 
as they can get into the new building. 
Charlie Rooney and Charlie, Jr., are also 
moving down to the new building as soon 
as they can get in. 

John Bohannon bought a residence over 
on Fifth Street in Topeka and made an 

ice out of the ground floor. John made 
a nice looking office out of the building, 


g at Emporia on November 18. 
particularly memorable, for 
reasons other than the bar meeting. 
the first snowstorm of the season, 
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g. 
Stanley of Arkansas City went 
t hunting in South Dakota as soon 
season opened. Someone mistook 
hat for a pheasant, and 
lower part of his face with 
shot. I guess nothing serious. 
*t think he lost any time out of the 
. Next time, George, don’t cackle 
a pheasant. 
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Classified Ads 


who is am- ATTENTION PRACTICING LAWYERS 
and LAW SCHOOL GRADUATES. If 
you enjoy research, are able to write simply 
and clearly, desire the security afforded by 
sas aad paacsentet ads, Waele tare or 2 
ant permanent now a 
position on the editorial of the Ban- 
croft-Whitney Company, Law Book Pub- 
lishers since 1856, McAllister & Hyde 
Streets, San Francisco 1, California. (Ad- 
dress Applications to Editorial Dept.) 





MOT F wp FSSA 


: Fidmetary ee 


Surety | 
Bonds 


‘ Judicial... 





| Lost Instrument 


We are handling Probate Bonds 


for over 800 Attorneys in 


the Midwest 


— Nationwide Service — 


Merchants Mutual 
Bonding Company 


W.W. Warner, President 


HOME OFFICE: 2100 Grand Avenue 
Des Moines, Iowa 
Phone CH 3-8171 


KANSAS REPRESENTATIVE: Clint Story 





The JounnaL 








If your client needs a 
SAFETY RESPONSIBILITY BOND 
in order to keep his Driver's License 
WE CAN WRITE IT 
+ 
THE GENE DOANE AGENCY 
824 Massachusetts Lawrence, Kansas 
Phone VI 3-3011 





specializing in the printing of 


MUNICIPAL BONDS 


Phone collect or write for further information 


se i. 





210 West 6th - Phone CEntral 5-9238 - Topeka, Kansas 








Write 
For 
This 
Booklet 








If in the field of legal research you seek to com- 
bine maximum speed with complete accuracy, 
then this booklet might well have been written 


just for you. 


It describes a method of research which while 
simple in form and easy to pursue will afford 
you absolute certainty in the selection of case 
and statutory authorities upon which you pro- 
pose to rely. 


It makes apparent why lawyers by the tens of 
thousands consider Shepard's an indispensable 
member of the firm. 





Shepard's Citations 
Colorado Springs, Colo. 


Please send me a complimentary copy of "How To Use Shepard's 
Citations”. 
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ST. PAUL 
MULTICOVER 
PLAN 


SINGLE PACKAGE OFFERS THE PROFESSIONAL MAN 
THE MOST COMPLETE, MOST CONVENIENT 
COVERAGES EVER! 


Choose from over 40 kinds of protection, pack 
those you need into a single St. Paul Multi- 
cover Plan. Deal with just one agent... pay 
INCOME just one premium. It’s simple and safer, too 
Tani} Avoids overlapping coverages or loopholes 
between individual policies. Write for ex- 

planatory booklet. 


THE ST. PAUL \c~=5 


INSURANCE COMPANIES 


Serving you around the world... around the clock Centennial Bidg. 
St. Paul Fire & Marine insurance Company 210 West 10th St. 
St. Paul Mercury Insurance Company ee oes Street 


Western Life insurance Company oped 2, Minnesota 





FAST—DEPENDABLE SERVICE 
for the Legal Profession 
BRIEFS APPENDICES 
ABSTRACTS RECORDS 
Serving Attorneys in 16 States 


E. L. MENDENHALL, INC. 
1108 Oak Street Kansas City 6, Mo. 
Phone HArrison 1-3030 





























AT YOUR COMMAND, . 
Mr. Attorney... 


EXPERIENCED Q 
TRUST 
SERVICES 
With Complete 


SIXTH AND KANSAS AVE. 
TOPEKA, KANSAS 


_—_—_ 
ROBERT C. GUTHRIE 


attorneys, will extensive and 
PERRY PITCHER facilities of First National Bank’s Trust 
Soe ° assistance. Fi 


BRUCE HURD " 
ASS'T TRUST OFFICER 


RICHARD SHINEY | 
ASS'T TRUST OFFICER 


ESTHER SHAFFER . 
ASST TRUST OFFICER 














MR. LAWYER—YOUR TIME IS MONEY! 


We have the most complete line of legal forms in this part of the country. 





If you require information concerning office supplies or 
equipment, printing or BAR JOURNAL binding, just write. 


HALL LITHOGRAPHING CO. 


623 KANSAS + TOPEKA, KANSAS 
Heve VOL. XXIX of your BAR JOURNAL Bound Now 








Today, you need more and 

more time for creative prob- 

lem solving. But where can 

you get that time? 

The Total Client-Service Li- 

brary can do it for you by 
reducing your research time to a minimum. 
It places the law, the cases, the forms and 
proofs at your fingertips in one coordinated 
system. Each unit, brilliant and self- 
sufficient in itself, grows in value when 
used with other units. Through coordi- 
nated search, you are given the precious 
extra time needed for creative problem 
solving—the essence of the service offered 
by the lawyer in a hurry. 
Let us tell you the whole story about The 
Total Client-Service Library. Just ask 
either company for full details. 

The Lawyers Co-operative 


Publishing Company 
Rochester 3, N. Y. 


Bancroft-Whitney Company 
San Francisco 1, Calif. 
TCs-4 





OVER 50 YEARS We adhere to the Statement of 
OF F IDUCIARY Principles governing the conduct 
of trust bankers as approved 


SERVICE T0 by The Bar Association of the 
KANSAS RESIDENTS “"““" 


Member Federal Deposit Insurance Corporation 


6th and Minnesota Kansas City, Kansas 





BRIEFS and ABSTRACTS 


ALL COURTS 


We have a Photographic Process for 
Reproducing 
EXHIBITS 


that will save you much trouble and expense 
Write Us for Samples 


KANSAS LAW PUBLISHING CO. 
ESTABLISHED 1911 


1216 W, Sth P.O. Box 57 Topeka, Kansas 
Phone CE 3-4003 














Add a frlendly glow to your outdoor lighting 


ee -o- with SOFT 
is RELAXING 


6 os 
Be aS 


Gas Lights cast a friendly glow 
over porch and patio... 
add charm to your home... 
provide all-night light... 
operate economically, 


SEVERAL MODELS PRICED AY ONLY... . 


$4950 inser orn em 

















specialty 


As one of the largest Trust Depart- 
ments in Kansas, we are staffed and 














JAYHAWK JUNIOR » Topeko’s new- 
est and finest, located at the Clover- 
leaf. 50 Rooms with accommodations 
for your car. 
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When they danced in the streets ef Lawrence... 


In 1861, a quiet, cold winter-night scene suddenly gave 
way to a noisy celebration. It was January 29, and a mes- 
senger had just arrived to tell the townspeople their days 
a ee 

ion 


1861 also saw the beginning of one of the firms which 
later became Kansas City Title Insurance Company. Today 
it offers lawyers across the nation complete, reliable title 
ens their position, Clients are provided with the only gaare 
ens on. are pro e guar. 
anteéd protection against loss due to title defects. 


Let us put a century of title experience to work for you. 
We have agents in 30 Kansas counties, 26 states and the 
District of Columbia. We can arrange to insure a title for 
you in any state or U. 8. Territory. Write for the name of 
our nearest agent: 


hirsis F ily {1110 
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Memorial Contributions 


e The Kansas Bar Foundation is a most worthy recipient of contribu- 
tions honoring the memory of deceased lawyers. There can be no more 
suitable expression of admiration and respect for a fellow member of 
the bar than a contribution to the Foundation in his memory. When 
requested by the dczor, the Foundation will inform the family and the 
surviving members of the decedent’s firm that the memorial contribu- 
tion has been received, without mentioning the amount. 


e Under a U.S. Treasury Department ruling of 10 July 1959, con- 
tributions to the Foundation made during 1957, 1958 and 1959 are 
deductible by donors from taxable income to the extent provided by 
section 170 of the Code. Gifts from decedents’ estates during 1957, 
1058 and 1959 are also deductible in computing federal estate taxes 
due as provided by section 2522 of the Code. 


e The following form for contributions is for your convenience: 


THE KANSAS BAR FOUNDATION 
301 Columbian Bldg. 
ToreKa, KANSAS 


In memory of 
I am enclosing $ as a contribution to the general 


purposes of The Kansas Bar Foundation. 
Please inform 
at the following address 














and 
at the following address 
that a memorial contribution has been received from 


Donor 
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Another Privilege 
of Membership... 


OFFERED ONLY TO ELIGIBLE 
MEMBERS* OF THE BAR 
ASSOCIATION OF THE STATE OF KANSAS 


LIFE INSURANCE PLAN 





you have the unusual opportunity to purchase 
Level Term insurance on a wholesale basis. 


Thnce Plans Are Offered ( Mrimm sonst Premium ) 


PLAN | Term to Age 59 
“PLAN Il Term to Age 64 
PLAN iil Term to Age 70 


Additional benefits of Waiver of Premium and Double 
Indemnity may be included at most ages. Term insurance 
fully convertible to permanent forms providing cash 
values and retirement benefits. 


Please Note: 


The plan has been carefully examined by the Insurance 

Committee and unanimously adopted by the Bar Associa- 

*Eligible Members: tion of the State of Kansas at the last annual meeting. 
= ef under, FOR COMPLETE INFORMATION CONTACT THE 

in profession. EXECUTIVE SECRETARY OR ANY REPRESENTATIVE 


OF THE FOLLOWING: 














PLAN 
CO-INSURED 
BY THESE 
COMPANIES 


























Coyle 
TRUST SERVICES 


FOR ATTORNEYS AND THEIR CLIENTS 


<a a 
MERCHA | A? i ERE 


soella ies 


MEMBER FEDERAL RESERVE SYSTEM MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


501 KANSAS AVENUE TOPEKA, KANSAS 








“What kind of people 
buy series “H” 
Savings Bonds? 


Briefly, they’re rotected against loss, and 
people with $500, sp00, st $5000, cntiy no tisk of market 
or $10,000 to invest forcurrent fluctuation. 

income payable fn; Bn It’s easy to exchange your 
months for 10 years i Peente Series E Bonds into 
ury check. The kin wtheed gee. c¥y if you need present 
who want a guaran’ yield tag from your —. 
of 3%% interest to maturity. Simply ask your banker 
Series H Savings Bonds are complete details. 


You save more than money wi: 


U.S. Savings Bonds 


You help save the peace 


pony not lor this advertising. The Treasury Depart- 
Pek nage ag ve ndpne Piro Br Pry Rey y se dvertising Council and 


THE BAR ASSOCIATION 
OF KANSAS 





